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Current Topics. 

RAILROAD MORTGAGES AND MECHANIC’s LIENS.—We 
call attention to the opinion of the Supreme Court of Iowa, 
published in this number, in the case of Nelson, et al. v. The 
Towa Eastern Railway Company, et. al., holding that a 
mechanic’s lien dates from the commencement of the struc- 
ture, and is paramount to a mortgage executed after the com- 
mencement of the structure, though before the particular 
work was done or materials furnished, for which the lien is 
claimed. This decision has been arrived at after a re-hearing 
by the full court, and overrules the former judgment of the 
court, delivered at the October term, 1875, which we published 
at the time, 2C Env. L. J.739, and which we then took oceasion 
to criticise. The decision of the points involved, and the 
rule as laid down by the court, in their last opinion, seems to 
be both common sense and good law. 

MIssouRI STATUTE AS TO REPRESENTATIONS IN POLI- 
cies OF INSURANCE.—In the United States Circuit Court in 
this city last week, in the case of Lovell v. Alliance Life Ins. 
Co., the action was brought on a policy for $10,000. The de- 
fendant answered that by the terms of the policy, the applica- 
tion with all the statements therein became a part of the pol- 
icy, and each and every representation made in obtaining the 
policy were warranties, that among other representations 
made by the assured, he stated that neither of his parents 
had ever had consumption, while in truth his mother had died 
of that disease, and that such representation was a warranty 
and avoided the policy. The plaintiff demurred on the 
ground that the policy sued on was executed in Missouri, and 
after the passage of the act of March 23, 1874 (Laws of 1874 
p: 89) which enacts that “no misrepresentation made in ob- 
taining or securing a policy of insurance on the life or lives of 
any person or persons shall be deemed material, or under the 
policy void, unless the matter misrepresentated shall have 
actually contributed to the contingency or event on which 
the policy is to become due and payable ; and whether it so 
contributed in any case, shall be a question for the jury,” 
and that the defendant had failed to allege that the matter 
complained of in any way coutributed to the death of the 
assured. The court held (1) that the application having been 
made in Missouri, and the policy delivered and the premium 
paid here, that it was a Missouri contract, (2) that the act com- 
prehended in its term all representations made in obtaining 
the policy, whether they were technical representations, or 
warranties. 


EXTENT OF COVENANT TO Pay TAXEs.—In the Supreme 
Court of Rhode Island, in the case of Beals et al.v.The Provi- 
dence Rubber Co., 9 Chicago Leg. News, 35, a covenant in 
a lease “to pay the taxes of every name and kind that should 
be assessed on the premisies at any time during the said 
term,” was held not to cover an assessment for benefits ac- 
cruing from street improvements. In Love et uz. v. Howard, 
6 R. 1. 116, and in Second Congregational Society v. Provi- 
dence, ib. 235, the same question arose. In re Coilege Street, 
8 R. L. 474, the court held that Brown University, though 
by charter it was “ freed and exempted from all taxes” was 
liable for such an assessment. An assessment for benefits is 
a “tax.” Re Dorrance Street, 4 R. L. 230. But the cases recog- 
nize a distinction between the generic or scientific meaning of 
the word tax, and its meaning as ordinarly used. “Such a use 
of language is not uncommon. For instance, men are animals ; 








and yet men are not animals within the meaning of the words 
as ordinarily used.” In Jeffrey et al. v. Neale, L. R. 6, C. P. 
240, Bovill, C. J., remarked, that “it has been frequently held 
that in cases of this nature, some amount of qualification must 
be placed on words which at first sight might be capable of a 
very extensive signification.” The remark is borne out by the 
English cases. Tidswell v. Whitworth, L. R. 2C. P. 326; 
Baker v. Greenhill e¢ a/., 3 Q. B. (A. & E. nN. s.) 148; Southall 
v. Leadbetter, 3 Term R. 458: Barrett v. Duke of Bedford, 
8 Term R. 602; and see Love et ux. v. Howard, 6 R. I. 116, 
and the cases there cited. The remark is also supported by 
American authority. In the matter of College Street, 8 R. I. 
474, and cases there cited. Bolling v. Stokes, 2 Leigh, 178 ; 
and remarks of the court in Harvard College v. Boston, 104 
Mass. 482-3, and The People v. Mayor of Brooklyn, 4 N. Y. 
432-3. The American cases upon exemption claimed under 
statutes and charters, are fully collected in Cooley on Taxa- 
tion, 147 and note. There are cases where lessees have been 
held liable for such assessment for benefits. In those cases, 
however, there were other words evincing an intent to extend 
the liability. Thus in Codman vy. Johnson, 104 Mass. 491, the 
language was “taxes and assessment.” In Curtis et al. v. 
Pierce, 115 Mass. 168, “‘ rates, taxes and duties,” and in Blake 
et als. v. Baker et al., 115 Mass. 188, ‘‘ taxes and duties.” No 
case is cited in which, in the absence of any such additional 
word, a lessee has been held liable for such an assessment. 


Aw ARTIST’s PICTURE OF THREE LAWYERS.—The Life‘ 
Letters, and Table Talk of Haydon, the painter, recently pub- 
lished, contains a good deal of hitherto unpublished gossip 
concerning some of the celebrated English lawyers of the early 
part of thiscentury. This of Lord Chancellor Lyndhurst at 
home. “He has been ill from childish over-eating ; not long 
since, after a hasty dinner, he ate heartily of plum pudding. 
He wanted ‘more ;’ Lady Lyndhurst begged of him not to eat 
any more. He persisted and she began tocry.’”’ Of Brougham 
he speaks as follows in his diary: ‘‘He was a most careless 
man as to application, and never over-tired himself. Lush- 
ington one morning brought him an ‘express,’ which re- 
quested an answer by six. Brougham was asleep, and then 
swore he would not wake. Lushington said ‘By Heav- 
ens, if you don’t get up I will throw this jug of water over 
you,’ on which he turned out, growling, and set to work. 
Here is another picture of the Lord Chancellor off the bench. 
“Jeffrey told me many amusing things about Brougham. 
He knew him from very early years, and at one time 
Brougham gave way to all kinds of extravagance. He had a 
great notion of giving grand dinners, and, like the ancients, 
of perfuming his rooms. He would get all sorts of perfumes, 
so that when they came in the suffocation was dreadful, and 
they were obliged to open the windows. Then he used to 
smoke hookas and use the hot bath at the same time; and 
one night, being very tipsy, he smoked till he fell asleep in 
his bath, and was nearly drowned. He was found fast asleep 
with his lips just touching the water, and the water cold. 
This cured him of this indulgence. Then he used to make 
bets how he would come on the race ground, and give a 
sealed letter to a friend before his betting. Sometimes he 
would come on in a wheelbarrow, sometimes in a coffin, some- 
times in a basket on a man’s shoulder; but he always won 
his bets. Jeffrey said he belonged with Brougham to a little 
society, where they had apparatus for chemical experiments, 
and that Brougham in time, by his daring experiments, blew 
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the whole apparatus to pieces,’”’ We may smile at all this and 
think over the eccentricities of genius. But as we read another 
entry in the painter’s diary concerning another chancellor it 
is with different feelings. “ April 5th, 1832—Dined with Major 
Campbell,a man who greatly distinguished himself in the Pen- 
insular war. He ran away with a ward in chancery. Lord 
Eldon, before whom he was brought said, ‘ it wasa ‘shame 
that men of low family should thus entrap ladies of birth ; ‘my 
lord,’ retorted Campbell ‘my family are ancient and opulent, 
and were neither coal-heavers, nor coal-heaver’s, nephews’ in 
allusion to the chancellor’s origin. Eldon committed him on 
the spot to prison for thirteen years for contempt and refused 
to accept an apology. On Broughai’s accession, Campbell 
petitioned, and by a special order he was discharged. When 
Eldon committed him to prison, his wife, who was only a girl 
of fifteen, went to her mother in Scotland. They allowed 
him on his word to see her to Gravesend. She cried inces- 
santly, and died soon after from a broken heart. * * * He 
was at the storming of Cindad Rodrigo, Burgos, Badajoz, 
and St. Sebastian. As early remembrances of his campaigns, 
his loves, his vices, his triumphs, and his disgraces crowded 
his imagination, his face, heated by wine, shone out, his eye 
seemed black with fire, his mouth got long with revengful 
feelings. He looked like a spirit escaped from Hades wan- 
dering till his destiny was over.” Reading this it is diffi- 
cult to say which is deserving of the more scorn, the malig- 
nity of the chancellor, or the gratitude of a country which 
could reward such services in such a manner. But the artist 
concludes his entry in the most business like way. “He 
sits to me on Tuesday, I will make three studies of his 
head for Satan.” 


Public Schools—Prerogative of Teachers and Direc- 
tors over Scholars. 


In view of the extent of our public school system, and the 
prominence which the subject has attained in political discus- 
sions, during the present campaign, it will be interesting to 
consider a recent case which has been decided by the Supreme 
Court of Vermont involving the extent of the directors or 
teachers prerogative. In the case referred to Ferriter et al. v. 
Tyler et al., 15 Am. Law Reg. 571, an injunction was asked 
for against the directors of a school district, to restrain them 
from preventing the admission of the complainant’s children 
to the public schools under their supervision. The complain- 
ants were members of the Catholic Church, and on June 4th 
1875, through their priest, sent to the respondents a request 
that their children might be excused from attendance at 
school on “all holy days,”’ and especially on that day, being 
holy Corpus Christi day. To this note the committee re- 
plied that the request could not be granted, as it would involve 
closing some of the schools and greatly interrupting others. 
About sixty Catholic children, by direction and command 
of their parents, were therefore kept from school to attend 
religious services on said 4th of June, being as stated in the 
bill, “holy Corpus Christi day.”” A few of them applied for 
admission to the schools in the afternoon of that day, and all, 
or nearly all, so applied the next morning, when they were 
told by the committee that, as they had absented themselves 
without permission, and in violation of the rules of the 
school, which they well understood, they could not return 
without an assurance from their parents, or their priest, that 
in future they would comply with the rules of the schools, the 
committee assuring said children, and many of their parents, 
and also the priest, that if said schools would not again be in- 
terrupted in like manner they would gladly admit said children 
to them; that said priest and parents refused to comply with 
such proposal, and claimed that on all days which they re- 
garded as holy they might, as a matter of right, take their chil- 








dren from the schools without any regard to the rules thereof. 
The injunction was refused, the court holding that it was 
the right of the directors to prescribe the hours of attendance 
of the pupils, and to make a proper system of punishments 
for absence; that in doing this the public rights and conven- 
ience must govern, without regard to the wishes, or conven- 
ience, or private preferences of parents; that this rule ap- 
plies to the attendance of children on public or private relig- 
ious worship on week day, during the prescribed hours for 
school, and that such purpose does not excuse violation of 
the rules of the schools. . 

The American cases on the authority of the teacher, 
with or without the protest of the parent, to punish or 
prevent attendance, for breach of rules, are not numerous. 
In Guernsey v. Pitkin, 32 Vermont, 224 the plaintiff was 
excluded from school because he would not comply with 
the requirements’ upon all scholars in grammar, to write 
compositions. The action of the committee and teachers 
was sustained by the court. In Donahoe v. Richards, 38 Me. 
it was held that the refusal of a pupil who was a Catholic, 
to read from the Bible each day, as a reading lesson, was just 
ground for dismissing her from the school, the statute giving 
the school committee express power “ to direct the general 
course of instruction ; and to direct what books shall be used.” 
But on the other hand in Wisconsin in the case of Morrow 
v. Wood, 35 Wis. 59, a teacher having requested a scholar to 
study geography, and the boy in obedience to his father, who 
wished him to take all his time in other studies, refused, and 
was punished for his refusal, the court held that the conduct 
of the teacher, in not respecting the request of the parent 
was unjustifiablé. So too in a very recent case in Illinois 
Ruleson v. Post, 3 Cent. Law Journal 585, it was held that a 
statute which enumerates the branches that teachers shall be 
qualified to teach, gives all childrenin the state a right to be 
instructed in those branches, but neither teachers nor directors 
have power to compel pupils to study other branches, nor to 
expel a pupil for refusing to study them, and the court sus- 
tained an action against the teachers for expelling a pupil 
who refused to study a branch which her father did not wish 
her to take. On the question of expulsion the court held 
that it was not designed as a means of punishment, and can 
be made use of only for disobedient, refractory, and incorri- 
gibly bad conduct. 

On the question of the conduct of the pupil: “In Landers 
v. Seaver, 32 Verm. 114, the plaintiff, a boy some eleven years 
old, some hour and a half after the school had closed for the 
day, and when he was at home, and engaged in his father’s 
service, used disrespectful language to the teacher, the defend- 
ant, in the presence of some of his fellow pupils. For this 
the defendant whipped him on his going to school the next 
morning. The court held the following language :‘But where 
the offence has a direct tendency to injure the school and bring 
the master’s authority into contempt, as in this case, when 
done in the presence of other scholars and of the master, and 
with the design to insult him, we think he hasa right to 
punish the scholar if he comes again toschool.’ In Sherman 
v. Charlestown, 8 Cush. 160, the plaintiff was expelled from 
school on account of licentious and immoral character, though 
not manifested by any acts within the school. The action 
was founded on a statute of Massachuetts, entitling a party 
to recover damages for being unlawfully excluded from pub- 
licschool instruction. In that case there was no prescribed rule 
on the subject, either of requirement or penalty. Ch. J. 
Shaw, in the course of an opinion which would be instruc- 
tive and salutary to all to read and ponder, says: It seems 
to be admitted, if not it could hardly be questioned, that for 
misconduct in school, for disobedience toits reasonable regula- 
tions, a pupil may be excluded. Whyso? There is no ex- 
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press provision in the law (as it then was) authorizing such 
exclusion ; it results by necessary implication from the pro- 
visions of law requiring good discipline. It proves that 
the right to attend is not absolute, but one to be enjoyed by 
all on reasonable conditions.” Again, ‘but the court are of 
opinion * * * that a power is vested in the general school 
committee, or the master with their approbation and direc- 
tion, to exclude a pupil * * * for good and sufficient 
cause :’ Stephenson v. Hall et al., 14 Barb. 222, was an act- 
ion against the defendants for expelling, as trustees, the 
daughter of the plaintiff froma public school. She had been 
excluded by the teacher, for alleged misconduct, with the 
concurrence of the defendants. On appeal to the superintend- 
ent, she was to be permitted to return to the school on cer- 
tain conditions of promise as to future conduct, with a con- 
fession that she had done wrong. She refused to comply 
with the conditions. ALLEN J., in the course of the opinion, 
says: ‘It is undoubtedly true that trustees have the power, 
and it is their duty, to dismiss, or exclude a pupil from their 
school, when, in their judgment, it is necessary for the good 
order and proper government of the school so to do.’ In 
this connection it is interesting to refer to the case of Spiller 
v. Woburn, 12 Allen 127,in which a girl, by direction of 
her father, refused to bow her head during prayer at the 
opening of the school, and where the father refused to request 
that she might not be required to, the rule on that subject 
providing that scholars would not be required to, whose par- 
ents should request that they might not be so required. Ch. 
J. BiGELOW delivered the opinion of the court, which held 
that it was lawful for the committee to expel her from the 
school for such disobedience to the rule.” See also Spear v. 
Cummings, 23 Pick. 224. ’ 





Right to Fixtures, as between the Owner of the 
Freehold and a Stranger making Annexations 
thereto.— I.* 

Tt is a rule of law of great antiquity, that whatever is af- 
fixed to the soil becomes a part of the realty, and subject to 
the same rules of law as the soil itself.' The rule is best ex- 
pressed in the words of the maxim; Quicquid plantatur solo, 
solo cedit.2 By the Institutes of the Civil Law, it was pro- 
vided that “if aman builds upon his own ground with the 
materials of another, he is considered the proprietor of 
the building, because everthing built on the soil accedes to 
its The owner of the materials does not, however, cease to 
be the owner; only while the building stands he can not 
claim the materials, or demand to have them exhibited, on 
account of the law of the Twelve Tables, providing that no 
one is to be compelled to take away the tignum of another, 
which has been made part of his own building, but that he 
may be made, by the action de tigno injuncto, to pay double 
the value; and under the term ¢ignum all materials for build- 
ing are comprehended. The object of this provision was to 
prevent the necessity of buildings being pulled down. But 
if the building is destroyed from any cause, then the owner 
of the materials, if he has not already obtained the double 
value, may reclaim the materials and demand to have them 
exhibited. On the contrary, if any one builds with his 





*From the advance sheets of the forthcoming work on “ Fixtures,” 
by Marshall D. Ewell, Esq., author of “‘ Leading Cases on Infancy, Cov- 
erture, Idiocy, etc. 


1See Terry v. Robins, 13 Miss. 291 (1845); Broom’s Leg. Max. 401; 
10 Hen. 7, 2 b (1494) ; 20 Hen. 7, 18 (1504) 21 Hen. 7, 26 (1506) ; Co. Lit. 
58a, and generally the authorities cited throughout this volume. 

? In several of the old books the word “ fizatur’” is used as synonym- 
ous with “plantatur.” See Climie vy. Wood, L. R. 3 Exch. 260 (1868), 
per Kelly, C. B. 

5 Quia omne quod emg ag solo cedit. See Bract. Lib. 2, chap. 2, 
#3 4, 6, fol. 9b, 10; Fleta. Lib. 3, c. 2, 4 12, fol. 176. 


own materials on the ground of another, the building be- 
comes the property of him to whom the ground belongs. 
But in this case the owner of the materials loses his property, 
because heis presumed to have voluntarily parted with them, 
that is, if he knew he was building upon another’s land ; and, 
therefore, if the building should be destroyed, he can not even 
then reclaim the materials. Of course, if the person who 
builds is in possession of the soil, and the owner of the soil 
claims the building, but refuses to pay the price of the ma- 
terials and the wages of the workmen, the owner may be re- 
pelled by an exception of dolus malus, provided that the 
builder was in possession bona jide. For if he knew that he 
was not the owner of the soil, it may be said against him 
that he was wrong to build on ground which he knew to be 
the property of another.’® These provisions have been 
made the basis, with more or less variation therefrom, for 
corresponding regulations in several modern codes ;° and in 
some respects to be hereafter pointed out, have been adopted 
by the common law of England and the United States, 
though not to their full extent. Britton,’ in treating the sub- 
ject says: “A purchase or acquisition may also accrue from 
the fraud and folly of another, as where persons, by malice or 
ignorance, build with their own timber on another’s soil, or 
where they plant or engraft trees, or sow their grain in an- 
other’s land, without the leave of the owner of the soil. In 
such cases what is built, planted and sown, shall belong to 
the owner of the soil upon the presumption of a gift; for 
there is a great presumption that such builders, planters or 
sowers, intend that what is so built, planted or sown, should 
belong to the owners of the soil, especially if such structures 
are fixed with nails, or the plants or seeds have taken root. 
But if any one becomes aware of his folly, and speedily re- 
moves his timber or his trees before our prohibition comes 
against his removing them, and before the timber is fastened 
with nails, or the trees have taken root, he may lawfully do 
so.” This statement of the law, as will be seen in the course 
of the chapter, is in most respects the law of England and 
the United States at the present day. 

The distinction recognized by the Roman civil law between 
the cases of erections alieno solo, made by one in possession 
bona fide, and without notice of any adverse title, and those 
made by one who knew that he was not the owner of the soil, 
has not been generally adopted by the common law of Eng- 
land or the United States, according to the strict rule of 
which the owner of the soil recovered it in ejectment with- 
out being subject to the objection of paying for improve- 
ments made thereon by the adverse possessor, such improve- 
ments being regarded as annexed to, and forming a part of, 
the freehold, and passing by virtue of the recovery to the 
owner of the freehold.’ An adverse possessor makes im- 
provements upon the land at his peril, and such improve- 
ments constituting a part of the soil, do not even constitute 
a sufficient consideration to support an express promise by 
the owner of the land to pay for them. However, after re- 
covery in ejectment in an action at law for the mesne profits, 
which is a liberal and equitable action, allowing of every 
kind of equitable defence,” it is held that the value of per- 


id quod in solo nostro ab aliquo aedificatum est, quamvis ille suo momine 
aedifieaverit, jure naturali nostrum ft, quia superficies solo cedit. Gai 
2, 73. 

5Inst. 2, 1, 30, Sandars’ Ed.; D. 41, 1, 7, 12. 

®See Code Nag. 23 554, 555; Civil Code of La. art. 499, 500; 2 Ersk. 
Inst. t. 1, 315; 3 id. t.1, 311; Bell Com. 3 937; Miller v. Michoud, 11 
Rob. (La.) 225 (1845); Pocht v. Theriot, 23 La. Ann. 137 (1871); Slack 
v. Gay, 22 id. 387 (1870). 

7 Book 2, ch. 2, sec. 6, p. 85 b. (Nichols’ ed. vol. 1, 
Bract Lib. 2, chap. 2, Hin 6, fol. 9 b. 10. Fleta L 
176 


6. 
82 Kent Com.* 334; Blackw. Tax Titles, 587. 
9Frear v. Hardenbergh, 5 John. 272 (1810). 


. 217). See, also, 
t. 8, c. 2, 3 12, fol. 





‘Inst. 2, 1, 29 (Sandars’ Ed.); D. 41, 1, 7, 10; id. 47, 8,1. Praeterea 


10 Per Kent, J., in Murray v. Gouverneur, 2 John, Cas. 442 (1800). 
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manent and valuable improvements made in good faith by 


need not in all cases be so lost that it is incapable of being 


the bona fide possessor, may be recouped to the extent of | restored into its original condition: thus, if a man should 


the rents and profits claimed by the plaintiff." And a court 
of equity, in a bill for rents and profits after a recovery at 


| 
| 





convert a quantity of bricks, and erect them into a house, 
these bricks would have lost their legal identity as chattels, 


law against a bona fide possessor for a valuable considera- | and would be incapable of legal recaption by their original 
tion, will deduct from the amount to be paid the value of! owner, though perhaps physically capable of being restored 


beneficial improvements. A court of equity will in some 
other cases allow compensation for improvements made by a 
bona fide possessor, on the ground that it would be a fraud 
for the owner of the land to avail himself thereof without 
making compensation. 

The subject has also, to some extent, been regulated by 
statutes, variously denominated “ betterment,” “ improve- 
ment,” and “ occupying claimant” laws, enacted for the pur- 
pose of remedying in some respects the harshness of the com- 
moun law rule, and more nearly assimilating it to the equita- 
ble rules of the civil law upon this subject." 

To the maxim quicquid plantatur, etc., before quoted, 
there are, however, even at the common law, various excep- 
tions which have been rendered necessary by, and have ac- 
cordingly come into existence with, the increase in import- 
ance of personal property, and the trades connected there- 
with. These exceptions will be considered in their proper 
places in the course of the work. 

With reference, however, to the subject of this chapter. 
which relates to questions arising between the owner of the 
freehold and strangers, e. 7., persons sustaining no contract 
relations, express or implied, with the owner of the soil, the 
rule is applied with considerable rigor. With respect to 
erections or additions made by the owner of the soil with the 
materials of another, it is held, that so long as the identity 
of the original materials can be proved, the right of the 
original owner in the property is preserved, and is not gained 
by another by accession. The owner may pursue his prop- 
erty wherever he can trace it. But when the property has 
lost its identity, it ceases to have a legal existence as a chat- 
tel, and may not be recaptured.” But its physical identity 


"See 2 Kent Com. 335; Coulter’s Case, 5 Co. 30 b. (1598); Green v. 
Biddle, 8 Wheat. 81, 82 (1823); Hylton v. Brown, 2 Wash. C. C., 165 
5 (ies) v. Loomis, 4 Cow. 168 (1825) ; Dowd v. Fawcett, 4 Dev. 


Green v. Biddle, 8 Wheat. 77 (1823); Bright v. Boyd, 1 Story, 478, 
495 (1841); Herring v. Pollard, 4 Humph. 362 (1843) ; Mathews v. Davis, 
6 Humph. 324 (1845); 2 Kent Com. 335. 

See 1 Story’s Eq. Jur. 3 388; 2 id. 3 1287; Blackw. Tax Titles, 587 
et seq. and cases cited, for a more full discussion of the subject, any 
further consideration of it here being beyond the scope of this work. In 
Atty. General v. Baliol College, 9 Mod. 411 (1744), there is a dictum per 
Ld. Hardwicke, that “where a man suffers another to build upon his 
land, and stands by and makes no objection, or shows his title * * * 
the maxim in such cases is, solum cedit aedificio; * * * those de- 
crees have been where a man builds upon another’s land having no title.” 
See, also, 1 Story’s — 388, 389, and cases cited. 

’ See Blackw. Tax Titles, 590 e¢ seg.; Rev. Stats. Ill. (1874), p. 449, 
3 55 et seg. ; 2 Comp. Laws Mich. (1271) He 6252 et seq. 

® Cross v. Marston, 17 Vt. 533 (1846); White v. Twitcheli, 25 Vt. 620 
(1853). In this case it was held that a bar or pole tortiously taken and 
used in making a staging to shingle a barn, being simply secured in its 
place by a nail, was not lost to the owner, who might recapture it with- 
out notice to the taker, doing no more damage to the staging than was 
necessary to repossess it. In Cross v. Marston, supra, a case of drawers 
and the sash of a show case were by the consent of the owner of them, 
placed in a building which was being fitted up by its owner for a book 
store, and the case of drawers was by the owner of the building fastened 
by nails to the wall, and the sash was used to cover an open book case, 
permanently fastened to the wall of the building, the sash sliding in a 
place before the book case, and fastened in by strips of boards fastened 
above and below, both case and sash being fastened in such a manner 
that they could be removed without injury to the building or themselves. 
The owner of the building then leased it for a book store, and it was 
occupied by lessee of such for five years, the articles in question remain- 
ing in the same situation, when the owner of the building leased it in 
the same condition to the defendant who occupied it as lessee for four 
years, when the owner sold and conveyed the premises to him by war- 
rantv deed, describing the premises as “the land and building thereon 
standing with the appurtenances,” etc. Hedd, that the case and sash still 
remained the personal property of the original owner, and that he might 
recover them in trover — the purchaser of the building, the arti- 
cles beingmainly a part of the furniture of the building, not 80 at- 


| 





to their original condition.” The nature of the material and 
and its legal identity would seem sufficiently changed by its 
employment for the purpose for which it was manufactured, 
where it can not be separated from the realty without mate- 
rial injury to itself and the realty. And, though such build- 
ing should afterwards be destroyed from any cause, itis be- 
lieved that, by the common law, the material so converted 
would not revestin, and could not be then reclaimed by, their 
original owner, as would be the case by the Roman civil law," 
but would belong to the owner of the soil.” 


tached to the freehold as to bave lost their identity. So, a cloth cover- 
ing to the bed of a billiard table, which is so attached upon and fastened 
to the table as to be capable of being removed without injuring the 
table, is not so annexed thereto by accession as to be inseparable by one 
who put it there under a contract of sale, which he has a right to rescind 
on account of fraud. Perkins v. Bailey, 99 Mass. 61 (1868); see, also, 
Betts v. Lee, 5 John. 348 (1810); Mills v. Redick, 1 Neb. 487 (1871); 
Stevens v. Briggs, 5 Pick. 177 (1827); 2 Kent Com. 863; D’Eyncourt v. 
Gregory, L. R. 3 Eq. 382, 394 (1866). See the subject of title by acces- 
sion further considered, with reference to the subjects of alluvion, con- 
fusion and admixture of goods, etc., in Inst. Lib. 2. t. 1, 3 20, et seq. ; 
Gai. 2, 70, et seg. ; Code Nap. 2 556, ed seg.; Bell Com. 3 934, et seq. ; 2 
Ersk. Inst. t. 1, 4 14; 2 Black. Com. 261, 404; 2 Kent Com. 360; 3 id. 
428; Am. Law Jour. 307 ; Gifford v. Yarborough, 5 Bing. 163 (1828); s. c. 
in K. B. 3 B. & C. 91; Blewitt v. Tregonning, 3 Ad. & E. 554 (1835). 

Where large masses of stone had from time to time fallen from some 
cliffs above upon copyhold land, and had become, some wholjy, some par- 
tially, and some not at all, imbedded in the earth, there being no evidence 
to show when any particular portion had fallen, but the last fall having 
been some thirty or forty years ago, and prior to the time the defendant 
took the copyhold, it was Aeld, that they were a portion of the soil and 
the property of the lord, and if removed by the copy-holder, trover 
would lie therefor. Dearden v. Evans, 5 M. & W. 11 (1889). See 3 
Campb. Lives of Chief Justices, 26 note, where reference is made to a 
French decision, that a stone falling from the heavens belonged to the 
finder, and not to the owner of the field in which it falls. 

16 Cross v. Marston, 17 Vt. 533, 540 (1845), per Hebard, J. See, also, 
Peirce v. Goddard, 22 Pick. 559 ages Moore, 20; Bro. Abr. tit. Tres- 
pass, pl. 23; 2 Kent Com. 363. In Brooke’s Abr. Trespass, pl. 23 above 
cited, it is said that “‘if a piece of timber, which was illegally taken from 
J. §8., has been hewed, trespass does not lie against J. S. for retaking it. 
But if a piece of timber, which was illegally taken, has been used in 
building or repairing, this, although it is known to be the piece which 
was taken, can not be retaken, the nature of the timber being changed; 
for, by annexing it to the freehold, it becomes real he ge Hi 

In Shoemaker v. Simpson, Sup. Ct. of Kansas (1875), 3 Cent. L. J. 
132, the property, railroad iron, was annexed to the land without the 
consent either of the owner of the iron or the land, and the rule was de- 
clared to be that an innocent person can not be deprived of his title to 
personal property against his consent by having it attached, without his 
consent, to the real estate of another by a third person, where such per- 
sonal property can be removed without any great inconvenience, and 
without any substantial injury to the real estate. 

17 See ante, p. 51. 

18 See Moore v. Cunningham, 23 II]. 328 (1866). This case does not 
decide the point above stated, but may serve to illustrate the subject 
somewhat. In this case, where one who held a contract for building a 
court house, put into the walls brick not in accordance with the contract, 
and the county court notified the contractor to take down the defective 
material and work and rebuild the same, and afterwards the contract 
was declared forfeited, and relet to claimants, who were to furnish all 
materials except those already laid up, and who took down the walls 
and piled up the bricks, which were levied upon by the plaintiff on ex- 
ecution-against the original contractor, it was Aeld, that the brick as 
fast as laid in the wall became part of the freehold, and the title to the 
brick vested in the county, and being taken down by subsequent con- 
tractors under directions from the county, they did not again become the 

ad of the original contractor, and hence were not liable for his 
ebts. 








—UniTep States SupREME Court.—On the 30th ult. the following 
announcement was made to the bar by the chief justice: ‘‘ We shal’. 
meet on Monday of next week as usual to read opinions and hear mo- 
tions. If counsel from abroad, coming here in the expectation that 
their causes would be reached before that time in the regular call of the 
docket, shall be present and wish to be heard, we will continue in ses- 
sion to give them an opportunity for that purpose. As soon as all such 
cases are submitted the court will be adjourned until Monday, Novem- 
ber 13, after which time the rule requiring the argument of causes in 
their order upon the docket will be rigidly enforced.” 
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Intentional Manslaughter. 
NYE v. PEOPLE. 
Supreme Court of Michigan, October Term, 1876. 


Hon. T. M. Coorry, Chief Justice. 
s¢ J. V. CAMPBELL, 

Isaac MARSTON, 

B. F. GRAvEs, 


“ Associate Justices. 


“ 


1. . Case in Judgment.—M. provoked an affray with B. and N.; B. 
attacked him and he knocked both down, whereat N. stabbed him fatally. The 
court held that if N.and B., or B. alone, began the attack, the offence was mur- 
der. Held, error; it was not for the court to decide as matter of fact that N. 
was a party to any assault made by B., if he made none himself. 


2. Definition of Malice.—<A definition of malice which makes it include 
‘‘anger, hatred, revenge and every other unlawful and unjustifiable motive, ’’ 
is error. Malice includes the more wicked of such motives, but not all. 


3. What is Intentional Manslaughter.—Intentional manslaughter, 
though unjustifiable, differs from murder in being provoked; provocation may 
be serious enough to deprive intentional killing of its malicious character. 


4. Malice Aforethought.—‘* Malice aforethought’’ does not mean delib- 
erate malice, but only malice existing at any time before the act so as to be its 
moving cause or concomitant. 


5. Distinction betweea Degrees of Murder.—The distinction between 
degrees of murder is chiefiy between cases where the ‘‘ malice afurethought’’ 
is deliberate, and where i’ is not. 





Opinion of the court by CAMPBELL, J. 


Nye was charged with the murder of Robert Molyneaux, and was 
convicted of murder in the first degree. Many questions arose on the 
trial, but the objections urged in this court are confined to such as bear 
on the quality of the offence as murder or manslaughter. 

The homicide occurred in asudden affray. Nye and his co-defendant, 
Betts, were playing cards with an elderly man named Chambers when 
Molyneaux interfered in a somewhat offensive way, on a claim, accord- 
ing to some of the testimony, that they were imposing on or likely to 
ill-treat the old man. There was nothing to indicate that they were 
doing so, and we have found nothing to itiene very clearly that Moly- 
neaux had any reason to think so. His interference provoked Nye and 
Betts, and after some harsh language Molyneaux and Betts proceeded 
to take off their coats for a scuffle; Betts struck at Molyneaux, who 
was a powerful man, and who knocked him a considerable distance. He 
also knocked Nye down in the same way, Nye having, according to most 
of the witnesses, struck at him first. Nye then stabbed him witha 
knife which he had in his pocket, and which was, apparently, one calcu- 
lated to be used as a weapon. 

The court, among other things, told the jury that if Nye and Betts, 
or if Betts alone, began the attack, the offence would be murder. 

The court also, in defining malice, defined it as including “anger, 
hatred, revenge, and every other unlawful and unjustifiable motive,” 
and the jury was also instructed that while murder in the first degree, 
in ordinary cases, required a wilful, deliberate, immediate design to 
take life, that design might be formed an instant before the act. The 
record indicates that the trial took place under much excitement, and 
we do not think it desirable to enlarge upon the many points which are 

resented. Upon the facts it was legally competent for the jury to have 
ound a verdict of manslaughter, or of murder in the second degree, 
according to their views of the provocation and its effects, and accord- 
ing to the view they took of some inconsistent testimony. 

t was error to hold that Nye must be held guilty of murder, if Betts 
began the assault. Without discussing under what circumstances the 
first assailant may be guilty of no higher crime than manslaughter, it 
can not certainly be claimed that a mun who makes no assault until he 
is struck first himself, must necessarily be responsible for the misdoings 
of his companions. It was not within the province of the court to de- 
cide, as a matter of fact, that Nye was a party to any assault made by 
Betts, if he made none himself. 

The definition of malice given in this case would remove manslaughter 
from the catalogue of homicides. Every crime must be attended with 
an unlawful and unjustifiable motive. Malice includes those which are 
more wicked, but it does not include them all. There are many un- 
lawful and unjustifiable motives which have never been classed as 
malicious. Manslaughter may in some cases be intentional. In such 
cases it differs from murder because it is provoked. It is not justifiable 
to take life under provocation, and yet the | pee an may be serious 
enough to ar the intentional killing of its malicious character, so 
that it is neither murder, on the one hand, nor justifiable or excusable, 
on the other. It is a very serious crime, though not reckoned as done 
with malice. 

The instruction concerning the degrees of murder was also erroneous. 
There is much learning and some subtlety in the older books upon the 
uestion whether a sudden homicide could be properly classed as mur- 
er, because that requires malice aforethought. The courts decided 
that the real test of malice in such cases was to be found in the presence 
or absence of adequate cause or provocation to account for the violence, 
and that an unprovoked homicide, however suddenly conceived, might 
be malicious. In other words, malice aforethought did not mean de- 
liberate and calculating malice, but only malice existing at any time 
before the act, so as to be its moving cause or concomitant. 

In dividing murder into degrees, its common law qualities are not 





changed, but (except in special cases) the division is chiefly between 
cases where the malice aforethought is deliberate, and where it is not. 
It was rightly considered that what is done against life deliberately, in- 
dicates a much more depraved character and purpose than what is done 
hastily or without contrivance, but it is a perversion of terms to apply 
the term deliberate to any act which is done on a sudden impulse. 

In the record before us there is no testimony whatever upon which a 
verdict of murder in the first degree could properly have been rendered, 
and the charge given must have misled the jury. That alternative 
should not have been left open to them. 

The judgment must be reversed and a new trial granted, and the 
plaintiff in error must be delivered by the keeper of the state prison 
into the custody of the sheriff of Calhoun county to be dealt with ac- 
cording to law. 





Priority of Mechanic’s Lien Over Railway Mortgage. 


NELSON ET AL. v. THE IOWA EASTERN RAILWAY COM- 
PANY ET AL. 


Supreme Court of Iowa, October Term, 1876. 


Hon. W. H. Seevers, Chief Justice. 
* James G. Day, } 
James H. Rorwrock, 
JAMEs B. Beck, 
Austin ADAMS, 


Judges. 


A mechanic’s lien dates from the commencement of the structure, and is par- 
amount to a mortgage executed after the commencement of the structure, though 
before the particular work was done, or materials furnished, for which the lien 
is claimed. 


Apams, J.—The road in question was first owned by a company called 
the Cassville, Milwaukee & Montana Railway Company, which was in- 
corporated May 2, 1871. The intervenors in this action subscribed to the 
stock of that company. The defendant, the lowa Eastern Railway Com- 
pany, was one eer Feb. 9, 1872. March 23d, 1872, the former com- 
pany conveyed the road to the latter, in consideration, among other things, 
that the latter would pay the debts of the former, and execute its mort- 
gage bonds to the intervenors in payment for their claims for subscrip- 
tions. Feb. 16, 1872, the latter company executed its mortgage upon 
the road to secure said bonds, which mortgage was filed for record 
March 6, 1872. The bonds were executed later. At the time the mort- 
gage was executed, 16 miles of the road had been graded. The ties in 
question were furnished in April and May, 1872. The statement for a 
lien was filed in July, 1872. 

This case is before us upon a re-hearing. Having reached a conclu- 
sion different from that reached before, it is proper that we should say 
that the only points relied upon by the appellant when the case was first 
submitted were the following: Ist, that the mortgage created no lien 
at the time it was recorded, it appearing that the bonds were not ex- 
ecuted until afterwards. 

2d. That a mortgage in covering after-acquired property, attached 
itself to the property in the condition only in which it comes into the 
hands of the mortgagor, and that whatever interest the mortgagee 
acquires is subject to the lien charges and encumbrances then existing 
upon it. 

Ped. That the mechanics’ lien should be enforced against the ties, etc., 
as a paramount lien, instead of the road itself. 

These propositions were determined against the appellants. 

In their re-argument they take the ground that the lien should be 
enforced as a paramount lien against the road itself. This question we 
now proceed to determine for the first time. 

The statute upon which the plaintiffs rely is section 1853 of the Re- 
vision. It provides. in substance that the mechanics’ lien shall have 
priority over the mortgage executed on the land, and the building or 
asp ee after the commencement of the building or improvements. 

t is claimed by the plaintiff that the intervenors’ mortgage was ex- 
ecuted after the commencement of the improvement; it is claimed by 
the intervenors that it was executed before. The fact is the mortgage 
was executed after the road was commenced, but before the ties were 
furnished. We have only to determine, then, what is the ‘‘ improve- 
ments” within the meaning of the statutes; if it is the road, the me- 
chanics’ lien has priority, or if it is the ties, the mortgage has priority. 

Where a statute is superseded by another statute the meaning of the 
latter may sometimes be determined by references to the former. Sec- 
tion 981 of the Code of 1851, was superseded by the said section 1858 of 
the Revision. We will compare the two statutes. The former provided 
that the mechanic should have alien upon the land, including the build- 
ing * * * against all except incumbrances by judgment rendered, and 
by instrument recorded, before the commencement of the work, or the fur- 
furnishing of the materials. In Monroe v. West, 12 Iowa, 1 21, it was held 
that under this statute the mechanics’ lien dated from the day he com- 
menced work or furnished material] under his contract. If the mortgage 
was executed before the commencement of the work, or furnishing of 
the material for which the lien is claimed, the mortgage has priority 
over the lien, even though the building was commenced before the 
pai was executed. A person taking a mortgage upon a partially 
erected building had only to enquire into, and take notice of, contracts 
for work or materials which had been at least partially performed. With 
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what might be necessary to pane the building, he was not concerned. 
Such was the law from 1851 to 1860. By section 1853 of the Revision, 
the mechanic’s lien is made to attach from the commencement of “ the 
buildings, erection or other improvements.” The language of this stat- 
ute differs materially from the former. The question in this case is, 
does it mean the same thing? We are of the opinion that it does not. 
If the mechanics’ lien is to attach only from the commencement of the 
work for which it is claimed, why should the language be abandoned 
which expressed that idea unequivocally for other language which does 
not? i st the language of the Revision can not be made to express 
that idea by any proper rules of construction. It provides that the lien 
shall attach from the commencement of the building. According to 
the construction, contended for by the intervenors, it does not neces- 
sarily attach from the commencement of the building. It does so only 
when the commencement of the particular work in question appears to 
coincide With the commencement of the building. 

According to that construction, the words “ building ” and “erection” 
have no force in the statute. But the rules of construction require that 
some force shall be given to every word if it can be done so consistently. 
The idea, that the mechanic’s lien attached only from the commence- 
ment of his particular work, is wrought out through the supposition that 

he word “improvement,” as used in the statute, denotes the several 
tdistinct and successive jobs of work performed by the different me- 
chanics. But this construction is precluded by the use of the word 
“other” before “‘improvements.”’ The lien is to attach from the com- 
mencement of “the building, erection or other improvements.” The 
statute implies that a building is an improvement, and that an erection 
is an improvement, and that there may be others still. We understand 
by ‘‘ other improvements” the result of mechanical labor, or materials 
furnished other than buildings or erections upon real estate. But sup- 

ose “‘other improvements” to mean the different parts of a building. 
t follows that a building is one improvement, its walls another, and its 
doors a third. But the walls of a building are not other than a build- 
ing. The words “other improvements,” as used in the statute, can not 
preperiy mean either buildings, erections or constituent parts thereof. 

esides, a constituent part of a thing is not an improvement of the 
thing in any proper sense of the word. How can we say that the walls 
of a house are an improvement of the house? The house could have 
no antecedent existence. Ties and rails are not an improvement of a 
railroad, for the same reason. Yet whatever is un improvement, is an 
improvement of something. A house is an improvement of the prem- 
ises on which it is situated ; a railroad is an improvement of the country 
which is benefited thereby. That which enters into the original con- 
struction of a house or a railroad is a part of an improvement, and 
nothing more. That the construction contended for by the intervenors 
is not correct, may be determined from sections 1846 and 1855 of the 
Revision. The former provides that the mechanic should have a prior 
lien upon the “‘ building, erection or improvement,” and the latter pro- 
vides that in enforcing his lien he may sell and remove the building, 
erection or improvement; if the word “improvement,” as used here, does 
not mean some entire thing, but means the mechanic’s particular work 
which has entered into the construction of the thing, the result is that 
the bricklayer, who has laid the brick of a house, has a lien upon the 
brick; the plasterer upon the plastering; the paper-hanger upon the 
paper; the painter upon the paint, and the frescoer upon the frescos ; 
and the remedy provided by statute for cach one of the said mechanics 
is, that he may sell and remove his “improvement.” 

According to this theory, ties furnished for a railroad are an improve- 
ment. An excavation or part of an excavation made by a laborer in 
the construction of the road is an improvement; the lien of each (as a 
prior lien) is restricted to his improvement, and his remedy is restricted 
to selling or removing it. It is unnecessary to say that such a lien is no 
security at all. The statute by this construction is converted into a 
mockery and a cheat. 

But it is said that it would be unjust to the mortgagee, who has takena 
mortgage on a partially constructed building, erection or other improve- 
ment, to make his a subject to a mechanic’s lien for work sub- 
sequently commenced. It is argued that the mechanic may always 
know what incumbrances rest upon the property by mortgage, but that 
the mortgagee can not know what incumbrances may come to rest upon 
the property by mechanics’ liens. To this it may be said,"that where a 

rson takes a mortgage upon a partially constructed building, erection, 
or other improvement, the possibility of mechanics’ liens attaching upon 
the property is distinctly foreshadowed by the condition of the property. 
It is true the mo ee can not know the amount. He can not boos, 
indeed, whether the building, erection, or other improvement, will be 
completed according to the plan of the mortgagor at the time the mort- 
gage'is executed. But we think that the mortgagee may properly be 
required tu rely upon the good faith and prudence of the person whom 
he elects to make bis mortgagor. Furthemore, the increased value of 
the security may be presumed to be somewhat in proportion to the ex- 
penses incurred upon the property. Without denying that the statute, 
as we construe it, may sometimes work a hardship, the danger to be ap- 
prehended is not such as to exert much influence in the construction of 
the statute, the language employed being almost, if not entirely, free 
from ambiguity. 3 

Another objection urged against this construction of the statute is, 
that it may be impracticable often times for the mortgagee to determine 
whether a building, erection, or other improvement has, or has not, been 
commenced upon the premises. It has been asked in argument, whether 
amo of a railroad shall take notice that the construction of the 
road has been commenced, if only a shovel full of dirt has been thrown. 
This objection, whether great or small, applies equally to the construc- 





tion contended for by the intervenors. If the statute should not be 
construed as requiring notice to be taken of the commencement of a 
railroad, because that may consist in the throwing of a shovel full of 
dirt, it should not for the same reason be understood as requiring that 
notice should be taken of the commencement of any particular job of 
work upon the railroad, for that, too, must be equally small. It is ob- 
jected further, that a building, erecting, or other improvement, when 
partially constructed is sometimes abandoned, and the work is after- 
wards resumed. If, in the meantime, a mortgage has been executed upon 
the premises, the mortgagee having no reason to suppose that the work 
would be resumed, he might, it is said, be virtually deprived of his se- 
curity without any fault or negligence on his part. 

What should be the rule in such a case it is not proper for us now to 
determine. It is sufficient for us to say, that we do not think that such 
a case would involve any great difficulty. Ifa partially erected struc- 
ture is in a condition to be completed, we doubt whether the mortgagee 
would be justified in presuming that a cessation of work, however long 
continued, was an absolute abandonment. ‘ 

In regard to the policy of the statute as we construe it, this may be 
said. fis not desirable that the execution of a mortgage upon land 
upon which a building or other improvement is in progress of construc- 
tion, should avert the work and prevent its completion. Both mort- 
gagor and mortgagee are interested in its completion; without it the 
money already expended must ordinarily, toa great extent, be lost. Take 
the present case as illustration. The intervenors are holders of mort- 
gage bonds upon a road, sixteen miles of which had been graded at the 
time the mortgage was made; the value of their security depended on 
the further construction of the road. They foresaw that work and ma- 
terials must be furnished by somebody, or nothing could be realized 
from what had been done. Yet the construction of the statute which 
they contend for would require the mortgagor to keep a fund in hand 
for the daily payment of the laborers and m terial men, or that the work 
and materials should be furnished practically without security. 

The case of Getchell & Tichenor v. Allen, 34 lowa, 559, is relied upon 
by the intervenors as sustaining their position. But such is not properly 
its effect; the point decided in that case was, that a mechanic’s lien for 
work in making an addition to a house, was not paramount to a prior 
mortgage upon the house. Beck, J., said, in remarking upon the statute, 
“the word improvement as here used does not mean an addition to, or 
betterment of, a building, but is applied to some independent erection 
on the land.” That view is in entire harmony with this opinion and 
tends to to it. In Davis v. Bishland, 18 Wallace, 659, a question 
arose as to the priority of a mechanic’s lien over a prior recorded mort- 

e upon a building, the mortgage having been executed after the 
Pailding was commenced. The statute under which the question arose 
is substantially like ours, and is in the following words: “ The liens for 
work or labor done, or things furnished as specified in this act, shall 
have priority in the order of filing the accounts thereof as aforesaid, 
and shail be preferred to all other liens and incumbrances which may be 
attached to, or upon, the building, erection or other improvement, and 
to the land upon which the same is situated, to the extent aforesaid, or 
either of them, made subsequent to the commencement of said building, 
erection or other improvement.’’ Bradley, J., said: ‘‘The liens secured 
to mechanics and material-men, have precedence over all other incum- 
brances put upon the property after the commencement of the build- 
ing ; and that is just. Wh y should a purchaser or lender have the ben- 
efit of the labor or material which go into the property, and give it its 
existence and value? At all events the law is clear.” In Dubois v. 
Wilson, 21 Mo. 214; American Fire Ins. Co. v. Pringle, 2 S. & R. 138 ; 
and Wells v. Couldin Co., 3 Md. 234, a mechanic’s lien was held to be par- 
amount to a mortgage recorded before the work was done, but after the 
commencement of the building. We are of the opinion that the plaint- 
iff’s lien is paramount to the intervenors. 

The case will be remanded with directions to enter a decree in accord- 
ance with this opinion, or if the plaintiffs prefer, such decree may be 
entered in this court. 





Statutory Lien. 
KETCHUM v. THE PACIFIC RAILROAD ET AL. 


United States Circuit Court, Eastern District of Missouri, September 
Term, 1876. 


Before Hon. Joun F. Ditton, Circuit Judge. 


. Case in Judgment—Lien of County.—In 1864, while the state of Mis- 
sourl, was in full possession of the revenues of the defendant’s road upon certain 
express trusts which it was provided were to continue until the state bonds loaned 
to the company were paid or exchanged, by an act of January 7, 1865, the county 
St. Louis was empowered to loan said company its bonds, which was done and 
accepted by the company. Section 2 of said act authorized the person who 
had theretofore been in custody of the earnings of the road, for the state (called 
the fund commissioner) , to pay into the county treasury, out of said earnings, 
a sum sufficient to meet the interest on said bonds loaned by said county as it 
accrued. Held, that by said act, the state waived its lien and right to all the 
psp of the company to the extent of the sum required to pay the interest 
on said bonds, and that the county was pro tanto substituted as to that amount 
in the place of the state, with a lien or charge to that extent as effectual as the 
state before possessed. 


2. Effect of Act as Between the Company and the County.—As be- 
tween the company and the county, the efiect of the accept: nce of the act, and 
the issue of the bonds by the county under it, was to convert the provisions of 
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the second section into a contract, by which the company consented that the 
fund commissioner, or his successor,should out of the earnings of the railroad, 

ay the sum necessary to meet the interest on said bonds, until they were paid 
»y the company. This created a lien, statutable in its origin and equitable in 
its nature,on those earnings as they arise, which may be enforced b the county, 
so long as the bonds which it loaned to the company remain unpaid. 


3. General Rule of Equity as to Equitable Liens.—If a debtor by a 
concluded agreement with a creditor, sets apart a specific amount of a specific 
fand in the hands, or to come into the hands, of another from a designated 
source, and directs such person to pay it to the creditor, which he assents to do, 
this is a specific appropriation,binding upon the parties, and upon all persons 
with notice, who subsequently claim an interest in the fund under the debtor. 


4. Mortgagees—Charged With Notice.—The mortgagees under a mort- 
gage made subsequent to tne acts of 1865 and 1868,authorizing the lien or charge, 
und noting the facts that the county had made the loan, and that it was unpaid, 
are charged with notice of all the act contain. 


Petition by the county of St. Louis to establish alien or charge on 
the fund in court. A general demurrer to the petition was submitted. 


Mr. Bowman, Mr. Garesche, and Mr. Clover, for the county. Mr. 
Broadhead, Mr. Litton, and Mr. Baker, for the mortgagees. 


Ditton, Circuit Judge. 

Under the authority pf the act of January 7, 1865, the county of St. 
Lonis issued and loaned to the Pacific Railroad its twenty vears’ seven 
per cent. bonds to the amount of $700,000. The railroad company 
agreed to pay the interest on the said bonds as it fell due, and at matur- 
ity to pay the principal. The principal isnot yet due, but until the re- 
cent embarrasment of the company, it has regularly paid to the county 
the amount required to meet the interest on the bonds. In 1868 the 
the company made a first mortgage of its property and franchises to 
trustees, to secure a loan of $7,000,000, and in 1871 a second mortgage 
to secure afurther loan of $3,000,000. Subsequently, in 1875, itmade a 
third mortgage, which is the one herein sought to be foreclosed, and in re- 
spect of which a decree of foreclosure has been passed, subject to the 
first and second morgages, and reserving all the rights of the county of 
St. Louis. The first and second mortgages are not before the court on 
the present application, but the application is resisted by the third mort- 
gagees, between whom and the county of St. Louis the present contro- 
versy exists. 

The point of contest is this: The county claims that it is entitled to a 
lien or equitable charge upon the earnings of the railroad company to 
the extent necessary to pay the interest on the $700,000 loan, and to 
continue until the bonds of the county are paid by the railroad cem- 
pany or the purchasers of the property aa franchises thereof, under 
the decree of foreclosure, and that the lien or charge specifically attaches 
to the earnings of the road, and follows the road into whosesoever hands 
it may pass. On the other hand the mortgagees maintain that obligation 
of the railroad company to the county is unsecured—that it is a debt 
at large—or at all events that the right of the county is subordinate to 
the ‘rights of the mortgagees and of the purchaser at the foreclosure sale. 
The qnestion has been very fully and ably argued at the bar, and, as the 
result of that argument, has led us both to a clear conviction. We _ 
ceed to state our conclusion and briefly the grounds upon which it 
rests. 

The determination of the point in issue must depend npon the inten- 
tion of the legislature and of the parties in interest at the time—1865— 
when the county made the loan. These parties mainly were then the 
state (which sustained at that time the double relation of sovereign and 
creditor towards the railroad company), the railroad company, and the 
county of St. Lonis. The intention of the parties must be gathered 
from the language of the act of January 7, 1865, and the resolutions and 
acts of the company and the county in executing the authority it 
conferred, these being. viewed in the light reflected upon them by the 
known circumstances surrounding the parties and the object which was 
intended to be accomplished. 

To these extrinsic circumstances, shown in the legislative history of 
the road, the briefest reference only will be made. In 1849 the legisla- 


ture chartered the Pacific Railroad Co. with power to build a line of | 


railway nearly three hundred miles long, from St. Louis to Kansas City. 
In 1851 the work of construction commenced, and in that year, and 
down to 1855, the legislature had passed acts loaning the credit of the 
state to the company to aid and secure the completion of the road. 
This aid was in the shape of state bonds, having not less than twenty 
or thirty years to run from the date of theirissue. The company agreed 
to make provision for the payment of these bonds, interest and 
principal, and the state was secured by a statutable lien, with power of 
sale. Downto and during 1855, $7,000,000, of state bonds had been 
issued. Down to 1861, when the rebellion broke out, only about 180 
miles of the road had been completed. The civil war suspended the 
work of constructing the road; nor was the work resumed until the 
legislature passed the act of February 10, 1864, (Laws 1864, p. 50), which 
has a material bearing upon the present controversy. This act authorized 
the company to borrow $1,500,000 to complete road, to be secured by a 
first lien on the line west of Dresden, the state waiving for this purpose 
und to this extent its prior lien. The money was obtained, and while 
the company was extending its road in 1864, the road was “raided” by 
the insurgent forces, and further aid was needed both to repair the in- 
juries and to complete the line. The act of February 10, 1864, contains 
provisions, in respect to the fund commissioner, whois referred to in the 
act of January 7, 1865, which it is essential to notice. The office of 
fund commissioner was created by the act of 1864, which provided that 
the office “shall continue until bonds (i. e. the Dresden bonds, so called, ) 
issued for the completion of the road, ‘and the paid state bonds loaned to 





the said company,’ with interest thereon, are fully or exchanged for the 
first mortgage bonds of said road, as hereinafter provided.” 

“Sec. 2. All gross earnings of the road, from all sources, shall be 
paid in, daily, to said fund commissioner, and all other sources of revenue 
shall be under his control and possession as they arise.” 

Sec. 3. This officer was to pay out all moneys for construction and 
equipment and for operating the road. The duty of this officer in the 
application of the net earnings of the road is prescribed by section 7, 
as follows: 1, his salary; 2, interest of first mortgage bonds exchanged 
under the act; 8, dividend on the preferred stock, which the act author- 
ized to be created, and the surplus to the purchase of outstanding state 
bonds. The state was thus, in 1864, in full possession of all the revenues 
of the company upon certain express trusts, and this possession it was 
contempiated and provided should continue until “the state bonds 
loaned to the railroad company,” having still many years to run, and 
upon which the Pacific Railroad Company had paid no interest since 
July, 1859, were paid or exchanged. It may be implied from the legis- 
lation of March 31, 1868, hereafter adverted to, that the holders of state 
bonds did not exchange them for bonds of the company under section 6, 
nor convert them into preferred stock under section 8, of the act of 
February 10, 1864. Now, in this condition of affairs—the state, by its 
fund commissioner, in possession for its own security of all the revenues 
of the road—the road, without credit and in ruinous condition, and its 
line uncompleted, the funds derived from the Dresden bonds exhausted, 
and further aid being necessary, the act of January 7, 1865, was passed, 
the object of which was to secure the needed assistance by the loan to 
the company of the credit of St. Louis county to the extent of $700,000. 
Section one, of the act last named, authorized,*but did not require, the 
county court to loan the company its 7 per cent. twenty years bonds 
“for the completion of the road,’ upon such conditions as the county 
court and the director of the company might agree upon, subject of 
course to the provisions of the act itself. The county court accepted 
the act. The board of directors of the company likewise accepted it 
and agreed to observe and faithfully perform its obligations, and soon 
afterwards the bonds of the county were issued and the proceeds used 
by the company to complete its road. The road was finished the follow- 
ing year and the interest on the bonds has been paid by the company to 
the county down to and including May, 1875. ; 

What provision was made to secure the county for this large loan to 
the company? 

It was not a gift or donation by the county. It was not a purchase 
by the county of the stock of the road. The act only authorized the 
county to loan its credit or bonds to the company. The company was, 
as we have seen, in no condition to meet the interest on the bonds unless 
the provisions in the act of 1864 for the registration of its revenue by 
the state, and for{the benefit of the state, were modified. Hence we ‘see 
the object and necessity for the second section of the act of January 7, 
1865. It can hardly be supposed that the county would loan this large 
sum to a company whose property was already mortgaged to the extent 
of near or over ten millions of dollars, including unpaid interest, and 
all whose revenues were appropriated and actually going into the pos- 
session of the state, and were to continue to go there until the large 
debt to the state was paid. Accordingly, we find that the second section 
of the act made, and as was intended to make, effectual provision for 
the security of the county. That section is as follows: 

“Sec. 2. The fund commissioner of the Pacific railroad or such 
person as may at any time thereafter have the custody of the funds of 
said railroad company, shall every month after said bonds are issued pay 
into the county treasury of St. Louis county, out of the conine of the 
Pacific Railroad company, $4,000, and $1,000 additional in each month 
of December, to meet the interest on said 700 bonds—said ues to 
continue until said bonds are paid off by the Pacific railroad.’ 

Now, the effect of this section, when accepted and acted — by the 
county and company, was simply this : Before this the state, had a com- 
plete and perfect lien upon and right to receive all the earnings of the 
company in favor of the county to the extent of $700,000; it impliedly 
consented to waive its lien and right to receive all the earnings, and the 
it impliedly consented to waive its lien and right to receive all the earn- 
ings, and the county was pro tanto substituted as to the $49,000 per year 
in the place of the state, with a lien or charge to that extent as effectual 
as the state before possessed. Why is this not the effect of what was 
done? 

The prineipal parties in interest in this transaction were the state, the 
Pacific railroad and the county, and they all agreed to the arrangemeut. 
As respects the state, the effect of the acceptance of this act by the 
company and the county was, that the state consented to waive in favor 
of the county its prior right to the $49,000 per year out of the earnings 
of the company. As between the company and the county, the effect of 
the acceptance of the act and this issue of the bonds by the county un- 
der it, was to convert the provisions of the second section into a con- 
tract, by which the company consented that the fund commissioner, who 
had the right to receive all its funds, or any other person who should at 
any time thereafter have the custody of its funds, should every month 
out of the earnings of the railroad pay the specified sum necessary to 
meet the interest on the bonds, which payment, it was provided, should 
continue until said bonds were fully paid by the railroad company. 
Unless something has since changed the rights and relations of the com- 
pany and the county, it seems almost too clear for argument that this 
constituted a specific appropriation of the company, with the consent of 
the state, of $49,000 per year of the earnings of the company, in the 
hands of a trustee, in favor of the county. If the fund commissioner 
was still “in esse,” and in receipt of the earnings of the road, can it be 
doubted that at the instance of the county he could be compelled by 
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mandamus, or other proper proceeding, to pay the specified sum each 
month into the county treasury? Here was a consummated contract. 
The fund out of which the payment was to be made, the amount, the 
ioe and purpose of the payment, were all definitely fixed, and the 

uty of making the payment was absolutely declared. It is certain 
there was no change in the relation of the parties down to act of March 
81, 1868, by virtue of which the Pacific railroad, in consideration of 
$5,000,000 paid to the state, procured a release for all existing claims, 
title and interest of the state in and to the Pacific railroad and its pro 
erty. The effect of the act, in this regard, has been authoritatively 
settled in the case of Murdock v. Woodson, 2 Dillon, 188, s. c., on ap- 
peal, 22 Wall. 351. It is not necessary to rely more at large to what is 
there decided. It is only material here to notice that the act of [868 
recites the existence of the debt to St. Louis county, and makes pro- 
vision for the payment in case the road should besold. But if it should 
not be sold, and if the provisions of the fifth section of the act should 
be accepted by the company, as turned out to be the case, then the 
company remained in esse, and the owner of its property and franchises, 
and no further provision than then existed for St. Louis county was 
necessary. 

As the act of 1868 made provision for closing the relations of the state 
as a creditor of the ey ony it abolishes the office of fund commis- 
sioner. Sec. 12. It has been contended in argument by the counsel for 
the mortgagees, that the effect of the repeal of this office was to term- 
inate any trust which the second section of the act may have created in 
favor of the county; but there is a satisfactory answer to that position, 
even if the legislative power over the rights of the county be as absolute 
and unlimited as claimed by the counsel. In the legislation of 1868, the 
general assembly so, far from evincing an intention to impair or destroy 
the rights of the county, whenever it made any provision in that regard, 
it was one recognizing and intended to secure and protect those rights. 
Besides, the contingency of the repeal of the office of fund commis- 
sioner, was anticipated in the atts § section of the act authorizing the 
loan by the county to the company, and provision was made that, in 
that event, the duty which had before been devolved on that officer, 
should, ipso facto, devolve “upon such person as might at any time 
thereafter have the custody of the funds of the railroad company.” 

At is our judgment that the effect of the agreement of the company 
with the county specifically to appropriate its earnings as provided by 
the second section of the act of 1865, is to create a lien or charge, stat- 
utable in its origin and equitable in its nature on those earnings as they 
arise; which may be enforced by the county, so long as bonds which it 
loaned to the company remain unpaid. This was the view expressed by 
Mr. Leighton, the attorney of the company at the time, as shown by his 
letter of January 10, 1865, and in opinion is unquestionably, a sound 
exposition of the purpose and effect of the act. o 

t is not necessary to go into the general bearing on the subject of 
equitable liens or charges, since the rights of the parties, in the case be- 
fore us, essentially depend upon the construction of the act of 1865. 
But the accepted doctrine of courts of equity, as respect to equitable 
liens or charges, will be found, we think, to support the conclusion we 
have reached. The cases clearly establish this legal proposition. If a 
debtor by a concluded agreement with a creditor, sets apart a specific 
amount of a specific fund in the hands, or to come into the hands, of an- 
other from a designated source, and directs such person to pay it to the 
creditor, which he assents to do, this is a specific appropriation binding 
upon the parties and upon all persons with notice, who subsequently 
claim an interest in the fund under the debtor. rn 
This proposition would sustain the right of the county in the present 
case. 

It is urged, however, that the mor es under the third mo e 
had no notice of the rights of the ee But they are bound ones 
the acts of the legislature of 1865 and 1868—the one authorizes the lien 
or charge, and the other recites the facts that the county has made the 
loan, and that it was then unpaid. As the mortgage was made subse- 


quent to both of these acts, the mortgagees are charged with notice of 
all that they contain. ; . ° . 


Demurrer overruled with leave to answer. 





Trade-Marks. 
* SINGER MANUFACTURING CO. v. WILSON. 
English Court of Appeal. 


The right to use a particular trade-mark or trade name, although property in 
the sense that it can be made the subject of purchase. is not naar inthe 
sense that it entitles the owner to prevent the use of such mark or name by other 
persons, unless it is used in a manner calculated to deceive. Hence, no suit or 
— poy oe in waepect od the improper use of a trade-mark or trade 
name, on ground of false representation. Singer Manufacturix 
Company v. Kimball, 11 Ct. of Sess. Cas. 3rd ser. 267, dinngpeeves. ee 


aa —_ an ones one acon ~ the ne end of the rolls, refusing 
nt an injunction to restrain an alleged infrin i 
pa ara re ijn ged gement of the plaint- 
The plaintiffs were an American company who manufactured sewing 
machines, and carried on business in most of the principal towns in 
Great Britian and America, under the style of “The Singer Manufac- 
turing Company.” Their business was originally started in 1850 by Isaac 
Merritt Singer, who shortly afterwards took some other persons into 


#24 W.R. 1023. 





artnership, and traded as “I. M. Singer & Co.” until 1863, when the 

usiness was transferred to the “neon The defendant was Mr. New- 
ton Wilson, also a sewing machine manufacturer, trading as ‘‘ Newton 
Wilson & Co.” at 144 High Holborn. 

The bill alleged that the plaintiffs had acquired from their predeces- 
sors the right to use the name “ Singer,” as applied to machines manu- 
factured by them ; that they made different kinds of sewing machines 
of widely different mechanical construction ; that neither they nor the 
predecessors in their business had ever held a patent completely descrip- 
tive of any of the machines manufactured by them; that the mechan- 
ical construction of their machines had from time to time been varied 
in many ways; and that the plaintiffs and their predecessors had very 
largely advertised the machines of their manufacture as Singer machines$; 
and that the designation “Singer,” did not imply, and was not under- 
stood to imply, any specific principle of construction, or any single type 
of machine, but was — a designation of machines manufactured 
by the plaintiffs. The bill also alleged that the plaintiffs had expended 
£60,000 in advertising their machines, the result of which was that their 
manufactures were well known throughout the world, as Singer or 
Singer’s machines, and that the name “Singer” had become, and was, 
a trade-mark of, the plaintiffs’, and, further, that by reason of the excel- 
lence and durability of the plaintiffs’ machines, and not by reason of 
any particular mechanical construction, their machines had acquired a 
very great reputation. 

Paragraphs 12 and 13 of the bill were as follows: 

‘*12. The plaintiffs have discovered, and it is the fact, that the defend- 
ant has for some time past, been, and is, now manufacturing and selling 
to the public sewing machines not of the plaintiffs’ manufacture 
as, and has on his price lists described such machines as, and has 
given to his salesmen and travellers directions to describe and sell 
such machines as, Singer or Singer’s machines. The course of 
business pursued by defendant is calculated to mislead, and has 
misled, purchasers into the belief that the machines offered for sale 
by the defendant are machines of the plaintiffs’ manufacture, and has 
injured, and if persisted in will further injure, the busiuess of the plaint- 
iffs, and the defendant threatens and intends to persist in describing 
machines manufactured by him as Singer or Singer’s machines, and to 
continue the course of business aforesaid. 13. The sewing machines, 
manufactured and sold by the defendant under the name of Singer 
machines, are in every way inferior, bothin the materials employed and 
in adjustment and finish to the machines, of the plaintiffs’ manufacture, 
and by reason of such inferior machines being thrown upon the market 
under the name of ‘Singer,’ the reputation of the plaintiffs’ machines 
is materially affected and prejudiced.” 

And the bill prayed that the defendant might be restrained from 
advertising or otherwise using the name of ‘Singer ”’ as designation of, 
or in connection with, any sewing machines manutactured by the defend- 
ant, or any sewing machines sold by the defendant, unless of the plaint- 
iffs’ manufacture, and from selling or offering for sale any sewing ma- 
chines as Singer machines or Singer’s sworn. Pra which have not been 
manufactured by the plaintiffs. 

The defendant by his answer denied that the term “Singer” desig- 
nated machines made by the plaintiffs, and alleged that it was perfectly 
well understood by the trade and by the public, to mean a machine of 
one of two classes, both of which contained certain particular combina- 
tions of mechanical arrangements, and he admitted that he made 
machines of both classes, and always sold them as ‘ Singer’s.” 

It appeared from the evidence, that the defendant never affixed the 
word * Signer,” to machines manufactured by him, but that on each of 
such machines was a brass plate on which was stamped a St. George 
and a dragon, with the word “trade-mark” under it, and the words 
“ Newton Wilson & Co., Manufacturers,” over it. The plaintiffs’ trade- 
mark was a shuttle, a reel of thread and two cross needles, which they 
stated in their price lists was “affixed to the arm of every machine, 
without which none is genuine.” One of the defendant’s price lists 
which was produced in court, was headed ‘ Newton Wilson & Co.’s 
Price List,” and contained the following statement: ‘Treadle machines 
for family and manufacturing use on the various well known American 
systems, and manufactured by us under their expired patents, but in 
some cases with patented improvements of our own, and with a finish 
and perfection that is unapproachable, as follows.” Then came a list 
of various descriptions of Wheeler & Wilson’s machines, of Grover & 
Baker’s machines, of Singer’s machines, of Howe’s machines, and a list 
of machines of no particular name. 

The evidence put in by both sides was very voluminous. The greater 
part of the plaintiffs’ evidence, however, was not read before the master 
of the rolls, as its object was to prove that persons, who had purchased 
the defendant’s machines, were led to believe that they were purchasing 
the plaintiffs’ machines by representations made to them by shopmen 
and others, but as they failed to show that the persons making such 
representations had any authority from the defendant to make them, the 
master of the rolls excluded that portion of the evidence, on the ground 
that it related to a case not made by the bill, and as the case was heard 
on replication, they could not establish anything not charged by their 
bill. Without calling on the defendant or hearing any of his evidence, 
the master of the rolls dismissed the bill with costs. The effect of the 


the evidence sufficiently appears from the several judgments. 

In giving judgment the master of the rolls, after stating the facts of 
the case, proceeded as follows: 

‘The view I take of the law is, that it is well settled law, and it may 
be convenient to describe the classes of cases to which that law applies— 
first of all, with regard to the general principle, and then with regard to 
1 under that principle. Nothing can be 


the particular classes. which 
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better established, and nothing ought to be otherwise than fully estab- 


lished, in a civilized country than this: that a manufacturer is not enti- 
tled to sell his goods under the false representation that they are made 
by a rival manufacturer—that is the principle. The difficulty has ariser 
in determining what amounts to such false representations. 

“You may divide the cases which have come before the courts, I 
think, conveniently into two classes—the first class, which is the more 


numerous one, consists of cases where the goods manufactured are dis- | 


tinguished by some description or device, in some way or other affixed 
to the article sold. It may be, as I said before, a description—that is, 
it may consist of a name or names, or a lengthy description consisting 
of names with superadded words, and that description may be either 
affixed to, or impressed upon, the goods themselves by means of a stamp 
or an adhesive label, orit may be affixed to, or connected with, the goods 
themselves by being impressed or made to adhere to an envelope, or 
case, containing the goods. 

“ An illustration of the first class, would be the common trade-mark, 


actually impressed upon, or worked into, the material, or made to adhere 
to the surface of the material, or it may be, not what is commonly 


| they are always cases of fraud 


protect the manufacturer of the goods. If a seller of carriages invented 
this fanciful mark, this curious animal, and put it on carriages, that 
would not prevent a manufacturer of woolen goods from putting it as a 
trade-mark on woolen goods. As I said before, you must have regard, 
not merely to the mark, but to the nature of the goods upon which the 
mark is imposed. That being so, I think I have disposed of the first 
class of cases, 

** The second class of cases are cases of a totally different character— 
They are cases where the defendant, 
without putting any trade-mark at all on his goods, or putting on his 
goods a trade-mark which is admittedly different in substance from the 
trade-mark, if any, of the plaintiff, has represented the goods as being 
goods manufactured by the plaintiff. Here, again, the court has to try 
the question of representation—what the defendant has said or has done 
must amount to a representation that the goods he sold are the goods of 
the plaintiff, and that they are manufactured by the plaintiff. What 


| amount of representation will be sufficient for that purpose must again 
which is either the name or an image of some known or unknown thing | 


depend, of course, on the facts of each particular case; but there are 


| one or two things which I think may guide the court in arriving at a 


known as a trade-mark, a distinguishing mark of goods which, perhaps, | 


to a legal mind would be a trade-mark, but some form of the material 
itself. I will give an illustration of a case which was recently before 
me, where on some cloth which was exported abroad, it was said that 
certain lines in the hem or fringe of the cioth, of various colors, were 
understood in the Brazils in one case, and in Turkey in another case, to 
show that they were the goods of a particular manufacture. All that 
comes under a general notion of a trade-mark, which is a mark that 
shows that the goods are made by some particular maker. 

“The second division of that class is where you find, not anything 
put on the goods themselves, because the goods ure very often not 
capable of it. For instance, you have liquids, which of course you can 
not put a mark upon, and therefore you put a mark on the bottle con- 
taining the liquid, or on the cork which is in the bottle and helps to 
retain the liquid. These are again true trade-marks, whether affixed in 
the shape of a label describing a liquid, or in the shape of a mere device 
on the cork, or in the case of other goods, such as cigars, affixed to the 
box which contains the cigars, or the string which encircles them ; they 
are in some way or other attached to the goods, and go along with the 
goods on sale. That I call the first class. 

“ Now, as to that, it is quite immaterial that the maker of the goods 
to which, what I will call, for the sake of shortness, the trade-mark, is 
affixed, did not know that it was a trade-mark, and had not the slightest 
intention of defrauding anybody. He must not put a mark on, goods, 
though he intends even to establish it as his own trade-mark, which is 
the known trade-mark of other people, and he would be restrained by 
injunction, though he himself had invented the trade-mark, and bona 
fide intended it to designate goods of his own manufacture. And the 
‘reason is obvious—because the goods pass from hand to hand, and though 
he may act wita the utmost bona fides, yet the ultimate purchasers 
‘might believe that they were the real goods: that is to say, that they 
were manufactured by the person entitled to the original trade-mark. 
Therefore, in that case, knowledge that he is doing anything wrong is 
immaterial even in the maker. 

** Another element which is sometimes imported into these cases has 
no material bearing; that is, that if the maker knows that they are not 
the goods of the person entitled to use the trade-mark, and communi- 
cates that knowledge to the immediate purchaser, it makes, as I have 
said, no difference ; and even if he does not know it, and tells the imme- 
diate purchaser that the goods are of his own manufacture, it will still 
not save him from an injunction, because, although the immediate pur- 
chaser from him is aware that the goods in question are not manufac- 
tured by any other person than the vendor, yet, as he passes them on, 
the representation does not necessarily pass on with them, and therefore 
the next purchaser, or the following, or some other purchaser, or the 
public at large, who are the ultimate purchasers, would be as much 
deceived as if no such communication took place. Consequently, when- 
ever you get to a case of the first class, you have nothing more to do 
than to show that the trade-mark has been taken. 

‘Now, what do we mean by saying that the trade-mark has been 
taken? That, again, has given rise to a great variety of decisions ; but 
the principle I think, is clear. A trade-mark, to be taken, need not be 
exactly copied; it need not be copied even with slight variations, but it 
must be a substantial portion of the trade-mark. It has sometimes been 
called the material portion, but that means the same thing—it means the 
essential portion of the trade-mark; and it is sometimes a very difficult 
thing for a judge to say what is the essential portion of it; and as to 
that no doubt authorities are useful. It must depend on the nature of 
the articles, and on the nature of the trade-mark also. Of course, where 
the trade-mark is very special, or peculiar in o1.e respect, and is unlike 
any other trade-mark in the worl1; if it had for instance, the portrait of 
a fanciful animal, such as we are familiar with ip heraldry, which no 
human being had ever thought of before—if it was a new animal in- 
vented for the purpose of the trade-mark, then, even though it was 
accompanied with other indicia making up the trade-mark, I think that 
very few courts would doubt that the man who put the fanciful animal 
on goods of the same descriprion or quality, would invade the rights of 
the original owner of the trade-mark. I only put thatas an illustration ; 
many others will present themselves to the minds of the gentlemen of 
the bar who are familiar with the subject. Therefore, what the court 
has to satisfy itself of is, that there has been an essential portion of the 
trade-mark used to designate goods of a similar description. I say of a 
similar description, because there is no right in a e-mark except to 





conclusion. First of all, has the representation in question been accom- 
panied by a trade-mark on the goods? If there is a distinct and obvious 
trade-mark of considerable size, and which ought to be noticed by any 
reasonable purchaser, showing that the goods in question are goods 
manufactured by the man who sells them, it is very strong evidence in 
favor of his bona fides. It seems to show that he could not have in- 
tended to deceive, or he would not have taken so much trouble to have 
marked his goods in a plain and easily recognizable manner as being 
goods manufactured by himself. Again, if be tells the purchaser in 
plain English, that the goods, however described, are, in fact, manufac- 
tured by himself, and makes this statement in a full and open manner— 
that is, if he does not use a small type for the one statement, and a large 
type for the other, and dves not do anything which shows an intention 
to deceive, but openly and fairly states all the circumstances, then it 
appears to me that you have a very strong indication to show that he 
did not intend to deceive, and that no reasonable person ought to have 
been deceived, although, if he had used one or more of the terms he 
has used without that explanation, he might have been liable to a charge 
of misrepresentation. 

“* But, as in every other case of fraud, the case must be proved. I say 
it must be fraud, because in the second class of cases the defendant 
knows two things—he knows the goods were manufactured by himself 
and not by the plaintiff, and he knows the representation he is using, is 
to convey to the minds of the purchaser a contrary impression. That 
is distinct, direct fraud; and I go farther, although it is no part of my 
business to decide on morals, yet, as we often talk of legal fraud (per- 
haps irregularly and improperly) as distinguished from moral fraud; I 
say that it appears to me to be moral fraud and moral fraud of a very 
gross character; because he knows the facts, and knowingly misrepre- 
sents them to. induce a man to buy, as goods manufactured by some- 
body else, goods manufactured by himself. 

* Now, if there is anything in this case at all, it isa case of the sec- 
ond class. The trade-marks of the plaintiffs and the defendant are very 
distinct. [His lordship described them.] Now, if the defendant’s trade- 
mark has any meaning at all, it means that Newton Wilson & Co. man- 
ufactured the article to which it is attached. And I am gratified so far 
to find from the evidence, that all the witnesses whose attention was 
called to that trade-mark, at once recognized that it was a representa- 
tion that Newton Wilson & Co. manufactured the article. Again, I 
have seen the machines, and in my opinion any ordinary purchaser, 
luoking at the machines, ought to have seen that brass plate upon them. 
That again, is a question which I must decide for myself as a jury, and 
in my opinion, trade-marks being made for those who have ordinary 
sight and ordinary minds, and not being made for persons of extraordin- 
ary acuteness or extraordinary dullness, I think there is on every ma- 
chine sold by the defendant a fair and reasonable notice, not calculated 
to mislead any one, that the machines sold by him with that mark 
affixed to them, are manufactured by the firm of Newton Wilson & Co. 

“ But that is not all. It was ‘said that however the machines might 
have been standing alone, the defendant has issued a list of prices to the 
public which showed that he sold Singer machines, or,in other words, that 
he sold machines manufactured by the plaintiffs. Well, if he did that—if 
he knowingly represented, or without knowing 1t—for 1 say he must 
know it if he represented it, and therefore, | omit the word knowingly 
—if he represented to the public that the machines which he knew were 
manufactured by himself, were manufactured by the plaintiffs, of course 
he would be liable. Now, when I look at this price list, I find it is 
‘Newton Wilson & Co.’s’ price list, and it is written in type fairly the 
same throughout. [His lordship read a portion of the price list, and con- 
tinued :] Now, reading this, what doI find? I find it stated, as distinctiy 
as English can state it to my mind, that, whatever these things are called 
by the defendant, they are manufactured by himself. He tells the pub- 
lic, in the same breath, if I may say so, but on the same sheet certainly 
und literally, in which he uses the name complained of, that whatever 
it may mean to the public when used alone, he uses it to describe a 
machine made on the American system by himself, ‘ manufactured by 
us.’ He then says they are manufactured with improvements not to be 
found in the things manufactured by other people. The argument be- 
fore me was this: It is said he has described amongst the machines 
manufactured by himself a machine which he calls the Singer family 
muchine, which standing alone, means a machine manufactured by the 
plaintiffs. But the answer is simple—that it does not stand alone. He 
says, “I call it so, because it is on a well known American system,”’— 
the Singer being, amongst others, originaly an American manufacturing 
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company; and it does appear from the evidence that, although the | this case has occupied, and with ail deference to the decision of the very 


Singer machine can not be described as confined to a patented machine, 


or even, perhaps, to machines of a particular and precise description as | 
distinguished from every other machine, yet there are some particulars | 


about the Singer machines which are recognized—as regards form, shape 
and mechanical contrivance—which not unfairly might be used as a dis- 
tinction. 

* Now, to illustrate what I mean, I will take another class of cases 
altogether. Suppose'we havé wines—you may have a wine which isa 
manufactured wine, say champagne—not a natural wine at all. You have 
Moét’s champagne, Pomeroy & Grenaud’s champagne, or any other ma- 
kers of champagne. Theirchampagnes are known throughout the world 
as excellent wines in their way. Another man sets up as a champagne 
maker, not in France but in Germany, and manufactures a wine now well 
known in the market, called German champagne. He sends ont circulars, 
and he says, ‘1 manufacture champagne wines from Rhine grapes and | 
manufacture them at Frankfort. They are very good wines, and they are 
manufactured on the well known French systems,and are manufactured in 
some cases with improvements of my own, and with afinisk and perfection 
which is unapproachable. Thev are as follows: the Moét champagne, No. 
1; the Pomeroy & Grenaud champagne, No. 2; and the Roederer cham- 
pagne, No. 3.” Could anybody say that a person reading that state- 
ment would buy that man’s champagnes as being the genuine cham- 
pagnes made in Champagne by the various makers [ have named? I 
am not, as I consider, to decide cases in favor of fools or idiots, but in 
favor of ordinary English people who understand English when they see 
it, and who are not deceived by any difference in type, but who have 
before them a very plain statement. It does seem to me that neither 
Messrs. Moét, nor Messrs. Pomeroy & Grenaud, nor Messrs. Roederer 
would have any right to complain that a manufacturer of champagnes 
in honor of them, and to show that he had nearly sapuendiiol their 
flavor, or that he had, in his own opinion, improved upon it, had de- 
scribed his wines in that way, not putting anything of the kind on the 
bottle but his own name—let us say Grapheim—so that everybody would 
know they were his wines, although he had stated in the circular that 
they were rather better than Moét’s, Pomeroy & Grenaud’s, or Roed- 
erer’s, and so had distinguished them by description. Weil, that ap- 
pears to me to be the present case ; and Iam of opinion the plaintiffs 
are mistaken in saying that they have any right to prevent the defend- 
ant using their name in this way, that is, the name of the machine, 
when he does not use it for any other purpose than, as far as he 1s con- 
cerned, to show that it is a kind of machine manufactured by him. 

“ Therefore, in my opinion, the plaintiffs’ case fails, and it is my duty 
to dismiss the bill with costs, and that is the judgment I shall accord- 
ingly pronounce. But with the view of enabling the plaintiffs to take 
the opinion of another court upon this very important question, I am 
willing to frame the order in sucha manner as shall not embarrass either 
party when they get to the Court of Appeal.” 

From this decision the plaintiffs appealed. 

Southgate, Q. U., and Aston, Q. C., (Hemming, Q. C., with them), for 
the plaintiffs.—The plaintiffs are a manufacturing company whose name 
has been abbreviated into ‘‘ The Singer,” and there is an immense mass 
of evidence to show that machines manufactured by the Singer Manu- 
facturing Company, are generally known in the trade as * Singers.” 
There are seventeen of such machines, but no single machine is known 
as ‘‘a Singer” as distinguished from the others, and no patent has ever 
been taken out for a complete machine, although parts of them have 
been patented, neither is there any special principle running through the 
plaintiffs’ machines in such a way that they would be identified with 
the name of Singer, as a Hansom cab is identified with the name of 
Hansom, or an Armstrong gun with that of Armstrong. The defendant, 
therefore, has no more right to call his machines “ Singer machines,” than 
a person would have to call engines Penn’s engines, that were not manufac- 
ctured by Penn. [James, L ar Penn’s engine means an engine which 
was at oue time connected with the name of Penn.] We have a property 
in our name. Millington v. Fox, 3 My. & Cr. 338. The defendant not 
only advertises that he sells Singer machines, but he has adopted a trade- 
mark resembling ours, and has placed it in the same position on his 
machines, which resemble ours in size and shape; and these circum- 
stances, taken together, are calculated to deceive, and have, in fact, in- 
duced purchasers of his machines to believe they were buying genuine 
“ Singers.” It was said by Lord Langdale, in Perry v. Truefitt, 6 Beav. 
73: ‘*A man is not to sell his goods under pretence that they are the 
goods of another man; he can not be permitted to practice such a de- 
ception, nor to use the means which contribute to that end. He can 
not, therefore, be allowed to use names, marks, letters, or other in- 
dicia by which he may induce purchasers to believe that the goods 
which he is selling are the manufacture of another person.’’ And that 


assage was — with approval, by Vice-Chancellor Wood in Collins 
ompany: v. Cowen, 5 W. R. 676, 3 K. & J. 428. [James, L. J.—There 


is no evidence that any educated man says he was deceived by anything 
that the defendant did.] They also cited The Leather Cloth Company 
v. The American Leather Cloth Company, 1 W. R. 873; Ford v. Fos- 
ter, 20 W. R. 818, L. R. 7 Ch. 611; Burgess v. Burgess, 3 De G. M. & 
G. 890; Wotherspoon v. Currie, L. R. 5 H. L. 508, 21 W. R. Dig. 118; 
Wheeler & Wilson Company v. Shakespeare, 39 L. J. Eq. 36, 18 W. R. 
Ch. Dig. 44; Ainsworth v. Walmsley, L. R. 1 Eq. 518; Braham vy. Bus- 
tard, W.R. 1061, 1 H. & M. 447; Clark v. Freeman, 11 Beav. 112; 


and Singer Manufacturing Company v. Kimball, 11 Ct. of Sess. Cas. 3rd 
ser. 267. 

Fry, Q. C., Everitt, and Lawson, for the respondent, were not called 
upon... 

James, L. J.—Notwithstanding the very great length of time which 





eminent judges of Scotland who pronounced a decision, apparently in a 
similar case, in favor of the plaintiffs, 1 should, myself, have thought 
that, according to the law as laid down in all the cases in England, both 
in the courts of law and in the courts of equity, this was a remarkably 
clear and simple case. 

The law as laid down by the master of the rolls seems to me to be 
quite right, that there are two distinct classes of cases known to the 
courts; the first of which comprises cases in which there is trade-mark 
proper, which has a different signification from the other modes of fulse 
representation, and the second of which consists of cases where there is 
some false representation by which a man induces the public to believe 
that the goods which he is selling are the goods of another person—that 
is to say, cases where he is passing off his goods as the goods of another 
person. The fraud is of the essence in both cases. The trade-mark 
case had its origin in fraud, and differs to this extent and in this respect 
from mere representation—that the trade-mark is capable, not only of 
being used for the purpose of deception, as between the immediate ven- 
dor and the immediate purchaser, but is capable of being used for that 
purpose by any subsequent person into whose hands the goods may fall. 
Therefore it is that there has been what is called a property established 
in the trade-mark itself in the nature of copyright; that is to say, that 
the person who has used a trade-mark, whether it be in his own name, 
or an animal, or a dot, or a mark, or anything of that kind, when he has 
used that to distinguish his goods, nobody else has a right to copy that 
mark, or anything he sells with it, or anything containing it, such asa 
wrapper, label, or anything of that kind which can go with the article 
into the market, any more than he would have to pirate a book, because, 
although as between the first vendor and the purchaser there is no fraud, 
the thing is capable of being used for the purpose of fraud afterwards, 
and the court says to the manufacturer, for the purpose of preventing 
that fraud at once, ‘‘ You shall not put that mark upon your goods or 
connect it with your goods if it be the trade-mark of somebody else.” 
That is the simple case of trade-mark. 

But where it is not a case of trade-mark pure and simple, the whole 
case depends, as I have always understood the law, upon actual fraud ; 
that is to say, the defendant must be shown to have said or done some- 
thing which was, as between him and the person with whom he was 
dealing, a fraudulent ———— that his goods were the goods of the 
person complaining of his act or word. Then, in that particular case, 
the fraud must be proved as a fraud. 

That is the principle which made it necessary, as it appeared to me 
from the first, that we should see exactly what the defendant has done 
in this case. Well, the defendant has not put upon the articles which 
he is selling anything which is a part or parcel, or imitation, of any 
trade-mark of the plaintiffs. There is no trade-mark of theirs which he 
has copied. Neither is there anything brought home to him, as far as I 
read the evidence, except his own trade circulars and his own advertise- 
ments. There was something like an attempt to show that there was at 
a shop in Dublin, and at a shop in London, something seen of a label 
which contained the word “Singer;’’ but that was not put in issue by 
the bill,‘and the evidence regarding it is, to my mind, in no degree sat- 
isfactory, for if the label had been used in that way it would have been 

roved in a different manner. Then we come to the advertisements. 
Now, of course, advertisements are intended for people who can read, 
because nobody else could see them; and trade circulars are also intended 
fur people who can read, they are not things calculated to deceive un- 
wary purchasers like the case of the trade-mark may be—they are not 
calculated to deceive some subsequent person into whose hands the 
goods may fall, but they are things which which express in clear terms 
to the man who can read what it is they are intended to express. One 
specimen, which seems to show exactly all the defendant has done, both 
in his trade circulars and in his advertisements, is to this effect—‘* New- 
ton Wilson and Co.’s Patent Singer Sewing Machines ; Newton Wilson 
& Co.’s sewing machines are the only patented machines of this class ; 
Newton Wilson & Co.’s machines have special improvements over any 
other make, English or American, of this machine.”” Then it goes on to 
say a great number of other things with regard to their machines. 
“Buy no machine until you have inspected Newton Wilson & Co.’s 
Patent Singer. See that Newton Wilson & Co.’s trade-mark, the St. 
George and Dragon, is on the machine you purchase. Apply for further 
particulars ’—and then it mentions several places at which people are 
to apply. Now, from such advertisements as these, it appears to me to 
be utterly impossible that any man or woman capable of reading could 
suppose that Newton Wilson is representing his machine as being the 
machine manufactured by the Singer Manufacturing Company. Ip the 
trade lists which are sent out to persons in the trade, and of course 
equally to persons who are capable of understanding what is said, he 
gives the same plain and clear description and statement, that the thin 
sold is of the manufacture of the defendant, Newton Wilson & Co. If 
that is so, I can see no evidence of any fraud whatever, and there are 
no means put into the hands of any persons whatever to commit a fraud 
or to assist in committing a fraud. That being so, I agree’ with the 
master of the rolls in the conclusion to which he has come, that the 
plaintiff has failed to convict the defendant of having made any fraud- 
ulent representation with regard to his goods, and that their case has 
wholly failed. ‘ 

Me usu. L. J.—I am of the same opinion. In order that this suit 
may be maintained against the defendant, it must, of course, be proved 
that, as between the defendant and the plaintiffs, the defendant has done 
some act which is wrongful, or has threatened to do some act that would 
be wrongful, and which ought to be restrained. Then we must consider 
what is the wrongful act which the plaintiff should prove to have been 
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done. Has the defendant, in the first instance, wrongfully used the 
plaintiff’s trade-mark, or has he falsely described or represented that 
the goods which he sells are goods manufactured by the plaintiffs ? 

Now, in my opinion, all actions of this nature must be founded upon 
false representations. Originally, | apprehend that the right to bring 
an action in respect of the improper use of a trade-mark, arose out of 
the common law right to bring an action for a false representation 
which, of course, must be a false representation made fraudulently. It 
differs, however, from an action on a false representation in this respect: 
that an action for a false representation is generally brought by the per- 
son to whom the false representation is made; but in the case of the 
improper use of a trade-mark, the common law courts noticed that the 
false representation which is made by putting another man’s trade-mark, 
or the trade name of another manufacturer of goods, on the goods which 
the fraudulent man sells, is calculated to do an injury, not only to 
the person to whom the false or fraudulent representation is made, 
but is calculated to do an injury to the manufacturer whose trade- 
mark is imitated; and therefore the common law courts have held that 
such a manufacturer had a right of action for the improper use of the 
trade-mark. Then the common law courts extended that doctrine one 
step farther, I think, first, in the case of Sykes v. Sykes, 3 B. & Cr. 541. 
There it was held that, although the representation was perfectly true 
as between the original vendor and the original purchaser of the goods 
in this sense, that the original purchaser knew perfectly well that the 
trade-mark showed who was the real manufacturer of the goods, and 
therefore was not deceived into believing that he had bought goods 
manufactured by another person, yet if the trade-mark was put on for 
the purpose of enabling that purchaser, when he came to re-sell] the 
goods, to deceive any one of the public into thinking that he was pur- 
chasing the goods of the manufacturer to whom the trade-mark properly 
belonged, then that was equally a deception, and was selling goods with 
a false representation. That was the common law right. Then in Mil- 
lington v. Fox the courts of equity extended that right still farther, to 
this extent: that whereas no right of action existed at common law 
unless the false representation had been made fraudulently and with the 
intention to deceive, the courts of equity said, “If you have purchased 

oods with another man’s trade-mark upon them, although you may 
1ave done it perfectly honestly, not knowing it was another man’s trade- 
mark, or if you have manufactured goods on the order of somebody else, 
who has po nee you to manufacture goods with a certain trade-mark 
upon them, and you have done so perfectly honestly, and not knowing 
you were doing anything wrong in putting that trade-mark — them, 
yet, nevertheless, you can not be allowed to put the goods in the market 
with that trade-mark upon them, because the effect of that weuld be 
that those goods would pass from hand to hand as if they were goods 
manufactured by the person whose trade-mark it is, and therefore you 
shall be restrained from doing so.” 

The courts of equity having taken that step, a trade-mark began to 
be considered as a property, and no doubt there was a property in a 
trade-mark and equally in a trade name, because a trade name may be 
‘used, and verytommonly is used as a trade-mark properly so-called—that 
is to say, a mark put upon the goods themselves. Then both a trade-mark 
and a trade name were allowed to be sold as part of the goodwill of a 
business. When anew partner came into a mercantile firm, amongst 
other things which he purchased by coming into that firm was the right 
to use the trade name or trade-marks belonging to that firm. Even when 
an entire business was sold to a new purchaser the right to use the trade 
name and trade-marks passed with it, and in that sense they became 

roperty. But, in my opinion, there is not one single case in the Eng- 

ish courts in which it has been held that you can maintain an action or 

bring a suit in respect of the improper use of a trade name or a trade- 
mark, unless there has been a false representation. Then of course 
there is this material distinction between cases where the trade-mark or 
trade name are used as a trade-mark, and where they are used simply as 
an advertisement. When they are used as a trade-mark by the manu- 
facturer, that is to say, as a mark which he puts on the goods them- 
selves, or upon any wrapper placed round the goods, and that is taken 
by the defendant, that is, of course, calculated to deceive any one into 
whose hands the goods may come with the mark upon them; therefore 
in that case the court has to consider whether an unwary purchaser 
might be deceived. But when there is nothing wrong put upon the 
goods themselves, the simple question is, has the person to whom the 
representation is made been deceived? because, of course, if the person 
to whom the representation is made is not deceived, and nothing is put 
on the goods themselves which can deceive him, then nobody is de- 
ceive; and, in my opinion, if nobody is deceived no wrongful act is 
committed. 

Now, in the case in the Scotch courts, the judges certainly seem to 
have gone upon this general principle, founded on some expressions 
used z Lord Westbury in the Glenfield Starch case, viz., that there 
can be a property acquired in a trade-mark or trade name to this extent, 
that nobody is entitled to use that mark or name at all as applicable to 
the particular machine or article to which it was originally affixed or 
applied by the manufacturer, even though done perfectly honestly, and 
in a way not calculated to deceive, that the owner is entitled to say to 
any one so using it, ‘‘ You shall not use this mark or this name at all as 
applicable to my goods; it will do me harm if you use that name as 

~ applicable to my goods, and you shall not use it at all.”” The Scotch 
courts have gone to that extent, and that, of course, is departing alto- 
gether from the principle that the right in reference to a trade-mark or 
trade name is founded on deception and false representation. It carries 
the doctrine that there is a property in the name and a property in the 
mark much further; because, if you first say that as the right to use 





the name and the right to use the mark can be made the subject of a 
purchase, therefore it is a property, and then proceed to draw a further 
inference that as it is a property you can prevent any one using it, 
whether it is calculated to deceive or not, that, to my mind, is going 
farther than the English courts have gone. And it appears to me that 
the court ought not to go to that extent, for this reason, that although 
it is perfectly right to protect trade-marks and to protect trade names, 
yet it is impossible not to see that persons do try to use the right to 
protect trade-marks and trade names for the purpose of getting a 
monopoly in particular articles, just as if they had a patent; and when 
they have not patented the right to use the article, other manufacturers 
are entitled to make that article, and are entitled to tell the public that 
they are copying the very same thing which those persons are making. 

Now, in my opinion, it is impossible to read the plaintiffs’ advertise- 
ments without coming to the conclusion, not that they have done any- 
thing wrong, or that they have told anything that is false, or that they 
have done anything in the least degree reprehensible—but that they 
have gone on praising their own machines and the machines manu- 
factured by themselves in such words and in such language as is caleu- 
lated to make ignorant people who read these advertisements and who 
do not understand the patent laws, believe that they had got a monopoly 
in some particular aed. ane and that those particular machines can not 
be purchased from anybody but them; and, therefore, other manufac- 
turers, being entitled to make these machines, are also entitled to disabuse 
the public mind respecting the idea that the plaintiffs have a monopoly 
of hens machines, and to say, ** We are as much entitied to make those 
machines as they are, and we do make them.’’ What the court has 
to decide, in my opinion, is simply this—Has the defendant gone be- 
yond that, and done what he is not entitled to do—viz., has he fraud- 
ulently asserted that he makes goods, or has he made use of expressions 
which are calculated to induce the public to believe that he sells goods 
which are actually made by the Singer Company? That being the 
general principle upon which, in my opinion, this case must be decided, 
we have then to look at the evidence. 

Now, in the first place, the machine itself, to my mind, is not cale¢ 
lated to deceive anybody; and Mr. Ashton at once admitted that if the 
defendant had never published any advertisement respecting the Singer 
machine, and had never called his machine a Singer, the plaintiffs never 
could have complained of his selling that particular instrument with 
that particular trade-mark upon it which it now has, although, in a cer- 
tain Soon, no doubt, it is shaped like the plaintiffs’ machine, and the 
trade-mark is put upon the same part of it as on the plaintiffs’, yet they 
never could have complained of the word * Singer’’ being used upon 
the machine, and of the defendant selling that as his instrument, with 
his own trade-mark upon it, stating that it was manufactured by Newton 
Wilson & Co. Well, as the selling of that machine is not a wrongful 
act, the plaintiffs can not complain of it. 

Then, is the publishing of the advertisements a wrongful act? To 
my mind that depends upon this: whether anybody reading those 
advertisements would come to the conclusion that the defendant sold 
machines manufactured by the plaintiff company, or whether he would 
come to the conclusion that by whatever name he called them they were 
machines manufactured by Newton Wilson & Co. Well, then, when 
you look at the advertisements and look at the trade circulars, the de- 
fendant does, to my mind, say in plain terms, that all the goods he sells 
are manufactured by himself, a he says that, not only with reference 
to the plaintiffs’ machines, but with reference to the machines of other 
manufacturers. The defendant manufactures all descriptions of sewing 
machines. In his trade circulars he describes the different machines 
which he manufactures by the names of the persons from whom he has 
copied them. To my mind, nobody can be deceived by those advertise- 
ments, neither have the plaintiffs called any witness, I do not know 
whether it would have been sufficient if they had, because if they had, 
I do net know that I should have given credit to the witness, but as far 
as we have seen, and as far as the evidence has been read to us, they 
have not called any witness who says that, having read the advertise- 
ments, he was led to believe that the defendant was the agent of the 
Singer Manufacturing Company, and sold sewing machines made by 
them, and that he was induced by those advertisements to go and pur- 
chase what he thought were their machines. Well, that being so, no 
case has been made out simply on the advertisements. 

Then we are asked to say, is a case made out by the evidence that is 
given of particular individuals who went and purchased at the defend- 
ant’s shop particular sewing machines? Now, certainly, if a case of 
this kind were tried to be made out exclusively by parol misrepresent- 
ations, I do not say it is impossible to make out such a case, but cer- 
tainly, if a case of this kind were tried to be made out exclusively 
bv parol misrepresentations, to make it out so as to induce a court of 
equity to interfere by injunction, it must be proved very clearly; and, in 
my opinion, where the misrepresentation is simply made by word of 
mouth, you must prove actual fraud as as you would have to prove it in 
a court of law. I am not aware of any authority which says that the 
court of equity looks upon verbal representations in any different man- 
ner from that in which the court of law has always done, and, in m 
opinion, they must be proved to have been made fraudulently, and wit 
the intention to deceive, in order that the court may be entitled to give 
relief by injunction. Now, is that really made out by those two or three 
instances—there may be more, because I have not looked all through 
the evidence—in the evidence of persons who say they have gone and 
asked for Singer machines? The evidence is all evidence of this kind ; 
that some particular woman, having been told that the Singer machine 
is the best machine to have, and having been told, according to the 
plaintiffs, that a machine manufactured by the Singer Manufacturing 
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Company is the best machine to have, and believing, probably without | 
any representations having been made to her by anybody on the part of | 
the defendant, that the defendant’s shop was the shop where those sort | 
of machines were sold, goes there and asks for a Singer sewing machine, 
and then the young lady in the shop delivers to her a machine with the | 
defendant’s trade-mark upon it, which states that it is manufactured by | 
the defendant himself. Are you, from that circumstance, to infer that | 
the defendant is fraudulently endeavoring to put off his machines as 
machines manufactured by the Singer Manufacturing Company? In 
considering that question I must be guided by the whole of the defend- | 
ant’s conduct; and when I see that in his advertisements, over and over | 
again, he seems to try and bring his own name as the manufacturer of | 
the instruments as much as possible to the knowledge of the public, there | 
is not the least reason to suppose that the defendant is shrinking from | 
saying that he is the person who manufactures the machine, or that he | 
is the person from whom the machines can be got which he manufac- | 
tures himself. On the contrary, he is endeavoring, as far as a man can | 
do, by all the advertisements he issues, by the price lists he issues, by 
the trade-mark he puts on his machines, to get a reputation for selling | 


and manufacturing these machines himself, and by what he is doing he 
may be taken to be saying to the public, “The best machines vou can get 
are the machines which Newton Wilson & Co. manufacture and sell.” 
He seems, to my mind,. to be bona fide trying to do that, and although I 
think the plaintiffs have proved by a vast quantity of evidence of people 
generally in the trade—all the | yey ve in the trade who buy from them 
—that they have used the word “Singer” in the sense of the machine 
being manufactured by the Singer C: mpany, they have not proved, to 
my mind, that there may not be other persons who use the word ina 
secondary sense as machines copied from the sewing machines of the 
Singer Manufacturing Company; because any one who looks at the 
facts can see what must have happened. Here the Singer Manufac- 
turing company have, according to their own case, for a great number 
of years been continually improving sewing machines of different kinds, 
and have at last, as they say, brought them to a very great state of perfec- 
tion, and they have put forth to all the world that their machines are bet- 
ter than anybody else’s machines, and that, by great pains, great trouble 
and great expenditure, they have got the utmost perfection of manufac- 
ture in sewing machines. That they say tothe public, and, the public be- 
lieving it and buying their machines, it inevitably follows that persons will 
copy those machines; it is impossible to prevent it; they will do it, and 
in the natural course of the English language they will, in the secondary 
sense, apply the word “Singer” to their machines, although not manu- 
factured by the Singer Manufacturing Company. It is impossible to 
suy the word may not be used in a secondary sense, and theretore it may 
be used for a machine which, though not manufactured by the Singer 
Company, is copied from those which are manufactured from the Singer 
Manufacturing Company. It appears to me that it is inevitable that 
that must happen, It was admitted that if the defendant was entitled 
to advertise and make imitation Singer machines, he was entitled to call 
them imitation Singers. To my mind his advertisements practically 
amount to that—that they are imitation Singers. But if he had adver- 
tised to all the world that he made imitation Singers, a man who wanted 
to get from him a quantity of machines so manufactured would write 
and say, “Send me 100 of your Singers.’ Of course that is the sort of 
language he would have used. To my mind, therefore, it is not proved 
that any fraudulent representations were made, for I do not infer from 
the evidence with regard to the young lady in the shop having, in 
answer to a person asking for a Singer machine, delivered a sewing 
machine made by Newton Wilson & Co.. and copied from those of 
Singer—I do not infer from that that the defendant sold the machine 
intending to deceive. 

Then the only other question is about the labels. If the defendant had 
merely put up a label in his shop stating ‘The Singer machine sold 
here,” or something of that kind, unqualified in any way, then I should 
have had great doubt whether that was not a wrongful act. But, in the 
first place, that is not charged in the bill, and the defendant has not had 
the opportunity of answering it, and in the second, I do not believe 
from the evidence that any such labels ever were put up. It is impos- 
sible to’say there might not be a question whether the word “‘ Singer” 
being put on a label in rather larger letters, was not calculated to 
deceive, but that is not the question now brought before us. To my 
mind, there is no such evidence in this case of any such label having 
been used at all. 

Therefore, on the whole, I have come tothe conclusion that no action 
or suit of this nature can be maintained for the improper use of a trade- 
mark, or for the 2 is 2 use of a trade name, unless it is founded 
on misrepresentation. In my opinion, there is no proof for the de- 
fendant, though he has in some sense used the-name ‘‘Singer,” has used 
the name “Singer” so as to put off his machines as if they were 
machines manufactured by the nthe Manufacturing Company. 

BaaGatiay, J.A.—Assenting entirely to the general principles appli- 

the lords jus- 


cable to the present case which has beén enumerated by 
tices, and which are in fact the result of a succession of authorities of 
the very highest character, I only propose to add a few words with 
regard to the — circumstances of the case which is now before us. 
The plaintiffs’ bill in this case has the great merit of conciseness, and 
although it is concise, it is precise. There can be no misunderstanding 
as to what the equity is which is intended to be asserted by the bill, nor 
what is the relief which is sought, founded on the facts of the case. 
bay lordship read parts of the 12th paragraph and of the prayer of the 

ill, and continued as follows :—] Now. t think that that assertion of 
equity is all that the plaintiffs could assert, assuming the facts to have 
been such as the plaintiffs have stated in the bill. Now, what we have 





to consider is this: whether the defendant, having done all the things 
charged against him, he did them improperly and with the intention of 
causing the public to believe that the machines which he sold were, as 


| stated in the 12th paragraph, machines of the plaintiffs’ manufacture. 


Although the general principles have been already referred to by the 
lords justices, I will first refer to one statement of Lord Langdale, in 
the case of Perry v. Truefitt, which was quoted in the argument, which 


| appears to me to enunciate the principle exactly applicable to the 
| present case. 


It is this—** A man is not to sell his own goods under the 
pretence that they are goods of another man; he can not practice 
deception, or use means to contribute to that end.” Now that, I ap- 
prehend, is the true — —_- to the present case. Then the 
question is this: Has the defendant in this case used means to practice 
a deception? It is not denied that he has sold machines manufactured 
by himself as Singer machines; it is not denied that he has, in his price 
lists, described such machines as Singer machines. Probably, though I 


|am not aware how that may be, he has not denied that he has given 


directions to his salesmen and travelers to sell such machines as Singer 
machines. But after all, the question is, has he, when he has sold such 
machines himself, or issued price lists or given directions to others to 


| sell, guarded each of every of these acts from being of such character 


as would deceive the public. Now, in the first place, it is beyond all 
question, and is admitted, that the machines themselves in no way carry 
upon them any representation that they are manufactured by the plaintiff 
company, and it is merely on the ground that they are called Singer 
machines that there is to be an inference that they are manufactured by 
the plaintiff company. But this is not all. Upon all the machines (and 
we ure told by the defendant that no machines manufactured and sold 
by him have been issued without it) there is a label, and a label of con- 
siderable size, indicating that the machine is the manufacture, not of the 

laintiffs, but of defendant. Then, has he in the price lists in which he 

as described these machines as Singer machines, described them in 
such a way as to deceive the public? In every advertisement I have 
seen it has been distinctly shown on the face of the advertisement— 
there is not only no silence as regards their manufacture, but there is 
the distinct assertion that they are the manufacture of the defendant. 
There is one in particular which has been alluded to which distinctly 
refers to the machines which “ we” make, or which are made by the 
Newton Wilson Company. It seems to me impossible to say that, upon 
the face of any one of these advertisements, or that, upon the face of 
any one of these price lists, there is other than a distinct intimation 
that the articles which the defendant seeks to sell are articles made by 
himself. 

Then there comes the remaining suggestion: that instructions were 
given to his salesmen and his travellers to mislead purchasers. It is not 
distinctly so stated on the face of the bill, but of course that is the in- 
ference which must be drawn from the nature of the evidence which 
has been adduced. Now several witnesses have been produced who 
have purchased articles which are the manufacture of the defendant, at 
the shop in London, or at the agency in Dublin. Now here, I think, I 
must observe upon the very inconvenient form in which this cause has 
been brought to a hearing. Complaint has been made by Mr. Aston on 
behalf of his clients that they have suffered by reason of their own evi- 
dence being accepted as uncontradicted, because they have not had the 
opportunity of contradicting the evidence or the statements of the de- 
fendaut, and of cross-examining the defendant’s witnesses, and that there 
was a hope in this case of having the advantage of strengthening the 
plaintiffs’ case by what might have been obtained from the cross- 
examination of the defendant’s witnesses. But that was the result of 
the course adopted by the plaintiffs themselves. It was open to them 
to have moved for a decree instead of filing replication. If they had 
moved for a decree, they would have got up all the evidence they 
thought fit: they would have had an opportunity of seeing the defend- 
ant’s evidence, and of replying to it; but they preferred in this case to 
file replication, I suppose the object being to prevent the adversary from 
knowing the evidence which they were about to adduce. And then 
there is this further circumstance to be observed upon, that the evidence 
of the plaintiffs contains a distinct number of separate charges, of sep- 
arate circumstances, of separate facts, as to which the defendant him- 
self could not have the slightest information, and, therefore, as to which 
it would have been utterly impossible for him to put forward any 
defensive statement. Now, had the plaintiffs desired to rely upon par- 
ticular false representations made by the defendant, or by the defendant’s 
agents, those cases would have been stated in the bill if it was intended 
to rely upon them, and the plaintiffs would have given to the defendant 
an opportunity of replying to those allegations in order that the case 
might be fairly met; but, I say, if there has been any inconvenience 
occasioned to the plaintiffs in this case by reason of their not having 
had the opportunity of cross-examining the defendant’s witnesses, that 
inconvenience has been brought upon them entirely by themselves. 
Now, as I have said, there is the evidence of three or four witnesses 

‘oing to the shop of the defendant in London, or to the agency in Dub- 
in, and purchasing these machines ; but, after all, what do they amount 
to? Two of them were witnesses who only went to the shop after rep- 
lication had been filed in the suit, and their evidence clearly having 
reference to facts taking place after replication filed would have been 
utterly useless and not admissible for the purpose of establishing the 
case sought to be made out by the bill—they might have given rise 
to some proceedings or some actions, but they were clearly inadmissible 
as evidence with reference to the case which is now before the court. 
There is one case, however, which at first did strike me as eens 
to some extent the charge that the defendant’s agents had misrepresente 
the machines sold at the defendant’s shop as having been manufactured 
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by the plaintiffs, and that is the only one. I asked at the time whether 
there was any other evidence of a similar character, and I received 
a reply in the negative. That was the case of Miss Elizabeth Gost- 
wyck Gord, who says that, having received a present of money for the 

urpose of purchasing a sewing machine, she went to the shop of 
Newton Wilson & Co. She says, “In November, 1873, I called at 
Messrs, Newton Wilson & Co.’s shop, 144, High Holborn, and asked if 
they kept Singer’s machines and was told they did, and I then asked if 
they would buy my twelve-guinea machine or take it in exchange. They 
offered to take my machine and give me a six-guinea Singer in exchange 
if I would pay them £3, which F declined todo. They then told me if 
Isold my machine they would supply me with a Singer at six guineas. 

After calling upou Messrs. Newton Wilson & Co., as before men- 
tioned, I advertised my machine for sale, and sold it for six guineas; 
and subsequently, on the 18th of December, 1873, I called again at 
Messrs. Newton Wilson’s and asked them to sell me a Singer machine. 
I particularly asked them for a Singer machine, as I told them it had 
been highly recommended to me. They asked me to buy several other 
kinds of machines but I would not do so, and they then sold me one 
which is now in my possession, and which they said was a Singer.” 

Now I must confess that portion of the evidence, as far as IL have 
read it, struck me as pointing in the direction of the plaintiffs’ case, 
but the next two lines entirely remove any inference of that kind. 
“The young lady who sold me the machine remarked, when I asked for 
a Singer, * Oh, yes, we make the Singer.’”” Therefore there is a most 
clear and distinct statement at the time by the agent of the party selling, 
that the article she was selling was one made by those persons whose 
agent she was. Really I think this is the only case vhlale has been 
brought forward at all, in which there is any suggestion, or upon which 
any argument could be feunded, that there was an attempt, on the part 
of the agents of the defendant, to pass off machines made by himself 
as machines made by the plaintiff company. So fur from this evidence, 
when it is examined, showing a case of that kind, it clearly shows the 
contrary—That the young lady who sold the machine expressly told the 
party who bought it, “* We make the Singer.” 

Well now [ have gone through a very large portion of this evidence, 
in addition to what has been read in court, and I am bound to say that I 
can really see no real evidence of persons having been misled in this 
manner. There is no doubt that a number of witnesses have said that 
when they order a Singer machine they mean a machine made by the 
Singer Manufacturing Company, or made by their predecessors. They 
have said that, but for the most obvious reasons, comment was made 
upon the length of time during which these witnesses have been in the 
habit of using Singer machines. Why, that very cirenmstan¢e shows 
that they must have been in the habit of getting their machines pre- 
viously to the time of the general trade in these articles from the Sin- 
ger Manufacturing Company, and therefore, in all probability, they as- 
sociated the idea in their own minds with the Singer machines made by 
that company. But how should that operate on the minds of those who 
buy a machine with a mark put upon it showing that it is manufactured 
by another firm, when, in consequence of having seen advertisements or 

rice lists, they purchase things which distinctly state that the parties 
issuing the price lists or issuing the advertisements are the manufact- 
urers? Upon the whole, I am of opinion that the Master of the Rolls 
arrived at an entirely right conclusion, and that this appeal must there- 
fore be dismissed. 

James, L. J.—It will be dismissed with costs, of course. 





The Mortgage of After-acquired Property, and the 
Conflicting Liens Arising Thereunder.* 


Every branch of the law has its beginnings. Simple manners and 
customs, in early times, required and produced only simple legal prin- 
ciples as applied to a few facts. New phases of life brought about 
new complications to which the then existing law must be applied, and 
thus the science grew. The legal notion of a mortgage has been no 
exception to this general rule. Commencing as it seems, in a simple 
enactment to prevent the absolute alienation of land, it has grown into 
a large and important branch of the law, keeping pace with, and adapt- 
ing itself, to the wants of an enlightened and progressive civilization, and 
the demands of a growing and extended commerce. In the beginning, 
land only was the subject of mortgage; afterwards, personalty. At the 
present time it has reached a state where, under certain circumstances, 
either land or personalty, acquired or to be acquired, or any interest 
therein, may be the subject of a mortgage in equity. The new, varied, and 

eculiar commercial enterprises of the nineteenth century, in the con- 

uct of whose business, the mortgage has been largely and necessarily 
used, and the manifest equities arising in consequence, have brought 
about these changes. 

The most ancient conveyance which in any respect resembles a mort- 
gage seems to be of Mosaic origin, and was merely a part of the Mosaic 
policy. When the Jews became possessed of the land, it was the ob- 
ject of Moses (carried into effect by his successors) that the seed of 
Abraham should possess it forever, and accordingly it was enacted that 
whenever the necessities of any one compelled him to sell his land to 
raise the means for the subsistence of his family, he might sell it fora 
term only, subject to redemption ; i. ¢. he might sell it until the next 
jubilee, ates periods recurring every fifty years. He could redeem at 
any time by paying the value of the term up to the time of the jubilee; 
but even if he Pailed to do this, the land at the end of the term reverted 
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to his heirs free from any and all claims. Bac. Abr. Tit. Mortgage. 
Early in the history of the common law, and during the period when 
England’s commerce was in its infancy, there were two kinds of mort- 
gages known, the vivwm vadium, and the mortuum vadium. The first 
was a conveyance of land to secure the payment of a debt, until the 
rents and profits extinguished it; the second a conveyance upon con- 
dition, which if not performed according to the deed, the land conveyed 
became the mortgagee’s; otherwise, the conveyance became null and 
void. The courts of equity introduced, or allowed, the equity or right 
of redemption, by holding that the conveyance was merely a security for 
the debt, and that if-it were paid within a reasonable time, the land 
should be discharged. As business transactions multiplied and credit 
became a large component of the commercial system, personalty also 
became the subject of mortgage or pledge. Thus under the Roman law 
we discover the pignus and the hypotheca. The pignus or pledge was a 
conveyance for the security of a loan, the personalty conveyed being 
placed within the keeping of the creditor until the debt was paid; the 
hypotheca, a conveyance of either land or personalty for the security of 
a loan, the possession of the property remaining with the debtor or bor- 
rower. The right of redemption existed in either case, subject to fore- 
closure. Nor was the mortgagor, in the second kind of mortgage, con- 
fined in his conveyance to property in existence or to which he had title, 
but he might convey or mortgage property not in existence, that he ex- 
pected to acquire or might possible acquire, whether he had any present 
or contingent interest in it, or not. Sto. Eq. Pldgs. 2 1021. 

The common law during the last seventy-five years has advanced in 
its formation, until it occupies practically very nearly the same position 
as the Roman law, and the tendency of the courts is still in that direction. 
In his Equity Jurisprudence, section 1021, Judge Story, in defining what 
may be the subject of the mortgage in equity, says: ‘In equity what- 
ever property, personal or real, is capable of an absolute sale may be 
the subject of a mortgage.”’ This is true so far as it goes, but the defi- 
nition is too narrow. Whatever property, personal or real, is capable of 
an absolute sale, can undoubtedly be mortgaged at daw, and the definit- 
ion would be a good one if defining what might, at law, be the subject 


of a mortgage. But, as applied to equity, let us test it. The possibility 
of a thing being mortgaged in equity, is made to depend upon the fact 


of whether or not it may be absolutely sold; and upon that fact only. 
As to what may be sold there is doubt. Property not in existence ac- 
tual or potential, can not be sold; it can only be the subject of an agree- 
ment to sell. This is clearly and unmistakably laid down by Mr. Ben- 
jamin in his work on Sales.” In relation to things not in existence, or not 
yet belonging to the vendor, the law considers them as divided into two 
classes, one of which may be so/d, while the other can only be the sub- 
ject of an agreement to sell, of an executory contract. Things not yet 
existing which may be sold, are those which are said to have a potential 
existence, that is, things which are the material product or expected in- 
crease of something aiready belonging to the vendor. A man may sell 
a crop of hay to be grown upon his field, the wool to be clipped from 
his sheep at future time, the milk that his cows will yield in the coming 
month, and the sale will be valid. But he can only make a valid agree- 
ment to sell, not an actual sale, where the subject of the contract is 
something to be afterwards acquired, as the wool of any sheep or the 
milk of any cows that he may buy within the next six months.” Sec- 
tion 78 citing Mansfield, C. J., in Read v. Blades, 5th Taunt. 212, 222, 
and Low v. Pew, 108 Mass. 347. If Benjamin has correctly pronounced 
the law with reference to what may be sold, then according to Judge 
Story only such property can be mortgaged in equity, as either belongs 
to the vendor, or has a potential existence arising out of something be- 
longing to him, at the time of executing the morigage. This definition 
us before stated, is too narrow. The courts have gone further, and have 
held property to be acquired with the proceeds of the money borrowed, 
together with all articles necessary to the operation of the enterprise 
entered into, repairs thereto, or other articles purchased to replace those 
destroyed in the using, may be the subject of a mortgage in equity. The 
leading case in this country is, probably, that of Pennock et al. v. Coe, 
23d How. 117, wherein the principle is largely discussed and clearly an- 
nounced. The mortgage in that cause contained a clause in the follow- 
ing words: ‘All the present and future to be acquired property of the 
parties of the first part; that is to say, their road made or to be made, 
including the right of way, and the land occupied thereby together with 
the superstructure and tracks thereon, and all rails and other materials 
used therein, or procured therefor, bridges, viaducts, culverts, fences, 
depots, grounds and buildings thereon, engines, tenders, cars, tools, 
machinery, materials, contracts, and all other personal property, right 
thereto, or interest therein, together with all the tolls, rents or income 
to be had or levied therefrom, and all franchises, mghts and privileges 
of the parties of the first part in, to, or concerning thesame.”’ After the 
execution of this mortgage, certain engines, tenders, and cars were ac- 
quired, upon which subsequent judgment-creditors levied execution, 
insisting that they had a prior lien as against the mortgagee. This was 
denied by the court, they say, ‘The main argument urged against it 
(the validity of the mortgage as against the judgment creditors), is 
founded upon the maxim that ‘a person can not grant a thing he has 
not;’ ille non habet, non dat ; and many authorities are referred to at 
law to prove the proposition, and many more might have been added 
from cases in equity, for equity no more than law can deny it. The 
thing itself is an impossibility. It may, at once, therefore, be admitted 
(that) whenever a party undertakes, by deed or mortgage, to grant 
yroperty, real or personal, in presenti, which does not belong to him or 
as no existence, the deed or mortgage, as the case may be, is inopera- 
tive and void, and this either in a court of law or equity. 
But the principle has no application to the case before us. The 
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mortgage here does not undertake to grant in presenti property of the 
company not belonging to them, or not in existence at the date of it, 
but carefully distinguishes between present property and that to be 
afterwards acquired. Portions of the road had been acquired and fin- 
ished, and were in operation when the mortgage was given, upon which 
it is conceded it took effect; other portions were acquired afterwards, 
and especially the iron and other fixtures, besides the greater part of the 
rolling stock. * * * We have no occasion therefore of ellling in 
question, much less denying, the soundness of the maxim, so strongly 
urged against the effect of the mortgage upon the property in question. 
The enquiry here is, not whether a person can grant in presenti property 
not belonging to him, but whether the law will permit the grant or con- 
veyance to take effect upon the property when it is brought into exist- 
ence, and belongs to the — in fulfillment of an express agrcement, 
founded on a good and valuable consideration; and this when no rule of 
law is infringed, or rights of a third party prejudiced?” See also, 2 
Selden, 179; 1 Hare’s Ch. 549; 2 Giff. 71; 27 Beav. 358; 3 Green’s 
Ch. 877; 32 N. H. 484; 25 Barb. 286; 18 B. Monro, 431; 2 Story, 630; 
56 Maine, 458 ; 24 Wis. 551; 14 Howard’s Pr. 531; 64 Penn. St. 366; 10 
Ohio St. 153; 15 Ohio St. 523; 22 Ind. 252; 1 Wallace, 459: 11 Wal- 
lace, 459; 12 Wallace, 362; 7 Jurist, 771; Red. on Ry’s, Vol. 2, 490 
and note. : 

The general principle underlying all cases of this class seems to be 
this, that where a mortgage is executed to secure a loan, the proceeds 
of which loan are to be applied in the acquisition of certain deocetoed 
property, and said property is pledged for the security of said loan at 
the time of the execution of such mortgage, alien attaches in favor of 
the mortgagee the moment said property comes into existence and into 
the possession of the mortgagor, which may be enforced in equity as 

ainst general liens of any other kind fixed subsequently to the execu- 
tion of the mortgage. The foundation stone in all such cases is the 
familiar principle that equity considers what was agreed to be done, to 
have been done at the time it was agreed that it should be done. Such is 
the general principle. The are exceptions, however, to the broad gen- 
eral statement just made. There is a classwof cases where a just appli- 
cation of the rule makes this distinction: the mortgagor, of course, can 
give a lien only upon such interest as he may acquire in the property 

escribed, so that if such after-acquired property comes into his posses- 
sion encumbered with a specific lien in favor of the party selling or part- 
ing with the possession, the mortgagee’s lien is subordinate to that of 
the seller. If, however, the property acquired becomes fixed to the 
freehold of the property, originally mortgaged, or the agreement giving 
the lien rests in parol, or be made without the consent of the trustee (in 
a deed of trust) then the lien of the mortgagee is superior to that of the 
party selling. 32 N. H. 484; 12 How. 362. 

There is no good reason why the same equitable principles should not 
support such mortgages as that in the Pennock v. Coe case, 23 How., 
when applied to the smaller and more ordinary business transactions, 
and where accounts are relatively insignificant and creditors few; and 
yet between the two there is an irreconcilable conflict of authority in 
the United States. In most all the states where the question has been 
brought before the courts, such mortgages, as to small, private transac- 
tions, have been declared invalid and of no avail against judgment or 
attaching creditors, unless, in some states, the property mortgaged has 
a potential existence. 10 Met. 481; 4 Id. 306; 13 Id. 29; 2 Cush. 294: 
3 Id. 306; 8 Barb. 102; 20 Id. 37; 7 Ho. Pr. 251; 2 Edw. Ch. 438; 41 
Barb. 404; 19 N. Y. 123; 22 Ill. 377; 23 Id. 320; 8 Gilm. 455; 40 Me. 
561; 33 N. H. 433; 41 Id. 476; 14 Conn. 255; 33 Conn. 577; 8 Md. 
801; 10 Id. 466; 10 Wis, 397; 11 Id. 207; 4 Ohio. (w. s.) 481. Some 
of the cases hold that property purchased with the proceeds of sale of 
that mor d, or exchanged with the consent of the mortgagee, would 
be bound by the mortgage. 7 Shepl. (Me.) 408. In New Jersey such a 
chattel mortgage is good. 1 McCuart, 408. A few of the cases above 
cited, it is true, were cases at law, and such mortgages have never been 
deemed valid in a court of law, but most of them were cases in equity ; 
and yet their validity was as stoutly denied in a court of equity as it has 
always been at law. There is no good reason, however, why such mort- 
gages are held to be valid in equity so far as railways and such quasi- 
public enterprises and their creditors are concerned, and invalid as be- 
tween two or more individuals and a few creditors. Suppose a case 
similar in facts and circumstances to the Pennock-Coe case. B owns a 
storehouse and a small stock of dry goods on Main street in the town of 

- - Being desirous of increasing his stock of goods, and enlarging 
his storehouse and his business, but not having the money to do so, he 
borrows or raises it by issuing his notes (bonds), due ten years from 
date, interest semi-annually, payable to bearer; he executes a mortgage 
for the benefit of his noteholders, to C, with power to enter and take 
possession upon his failure to meet the interest on his notes. The mort- 
gage covers his storehouse and stock of goods present and future to be 
acquired by him ; that is to suy, his storehouse (locating it), and what- 
ever may be hereafter annexed to it, and his present stock of goods con- 
sisting of calicoes, linens, woolens, domestics, lawns, sheetings, buttons, 
needles, threads, etc., and such like stock as may be acquired in addition 
to what he now owns, and all other personal roperty, right thereto, or 
interest therein, appertaining to, or ener d with, said dry goods bus- 
iness. Suppose said mortgage to be regularly executed and registered, 
and the bonds placed on the market and sold, the mortgagor remaining 
in possession running and conducting the business. Would such a 





oe of after-acquired property (except such as might have become 
—_ , or become a part of ted) treehold, or was in pone existence 
when the mortgage was executed), avail anything as against a judgment- 
creditor of the mortgagor, who might cause an execution to be levied 





upon certain of the calicves and linens acquired subsequently to the ex- 
ecution of the mortgage? Certainly not, if the doctrine adopted in 
most of the states were adhered to. And yet, where is the difference in 
facts or equity between the case supposed and the Pennock-Coe case, 
that demands a different rule of law for each? The description of prop- 
erty is as definite in the one case as the other; the consideration as good 
and as valuable, and the agreement as express; the property levied upon 
comes within the description of the mortgage; the mortgagor remains 
in possession, and the trustee occupies the same position in_such case, 
Does not the same reasoning used to support the Pennock—Coe decision 
apply, upon principle, with equal force to the facts of the case sup- 
posed ? Is it not as true in the one case as the other that the mortgage 
does not undertake to grant, in presenti, property of the mortgagor not 
belonging to him, or not in existence at the date of it, but clearly dis- 
tinguishes between present property and that to be afterwards acquired ? 
A part of the storehouse and stock of goods had been acquired and were 
in existence at the date of the mortgage, upon which it must be con- 
ceded it took effect; other parts of the stock of goods were acquired 
afterwards, especially the calicoes, linens, ete. And why may it not be 
suid in this case, that the enquiry is not whether a person can grant, in 
presenti, property not belonging to him and not in existence, but whether 
the law will permit the grant or conveyance to take effect upon the 

roperty when it is brought into existence and belongs to the grantor, 
in fulfillment of an express agreement founded upon a good and valuable 
consideration; and this when no rule of law is infringed or rights of a 
third party prejudiced? The bondholders in each case have parted with 
their money upon the faith of the mortgage, and the after-acquired 
property is brought into existence and into the possession of the mort- 
gagor before the levy of the creditor’s execution. It forcibly strikes my 
mind that if the mortgage is valid in the one case, it is equally so in the 
other, and there is no good reason why the same effect should not be 
given to both.* 

These considerations, are not properly speaking, mortgages, because 
the idea of a mortgage is a conveyance absolute, of something in esse ; 
nor should they, strictly speaking, be called equitable mortgages. The 
are equitable agreements or contracts, creating an equitable lien which 
a court of equity will enforce because coupled with a trust. Now a 
mortgage or agreement of this sort could not be sustained even in a 
court of equity, [should say, if the consideration was a pre-existing 
debt or liability, because this would open a door for fraud. The idea 
upon which such agreements are sustained is this, that if a person bor- 
rowing money for the purpose of creating or buying certain property, 
and at the time of the loan executes a contract by which he agrees to 
give his creditor a lien on the property to be created or bought with the 
money loaned, a court of conscience will execute such agreement as 
against the general creditors of such person in consequence of the strong 
equities of the creditor advancing the money, upon the trust that it will 
be laid out in the property acquired. The property being created by 
the creditor’s money, the rights of no third party are prejudiced by giv- 
ing effect to the agreement between the borrower and lender. But for 
the means of the lender the property might never have become the bor- 
rower’s, and certainly the lender would have the the very strongest 
claims upon a court of equity to be protected in an honest transaction, 
based upon a valuable consideration. It would be the grossest injustice 
to give such property to the first creditor who might pounce — it. It 
is upon this equity that such mortgages (as they are called) have been 
sustained in all cases, and upon the same principles of right, relief 
should have been granted in many cases where it has been refused. In 
Brett v. Carter, supra, it is well said, ‘It is true many of the late cases 
have arisen upon mortgages given by railroad companies, and some few 
judges have founded a distinction upon that circumstance. But there is 
no Stence in principle between a mortgage by such corporation of 
its rolling stock not yet in esse, and that by a trader of his future stock 
in trade ina particular shop, and none can be successfully maintained. 
The trust merely is, that from the nature of these railway mortgages, 
and their magnitude and importance, attention has been called to the 
great injustice that would be done in displacing the first mortgage in 
favor of either general creditors or even subsequent mortgagees. But 
the injustice exists in all such cases in a less degree.” 

The principles to be derived from the cases, unless priorities are affected 
by positive statute, are 

1. Where money is advanced for the purpose of bringing into exist- 
ence certainly described property, and at the time of the advancement 
an agreement is entered into between the borrower and lender that the 
lender shall have a lien for his advances upor. the property brought into 
existence by them, if coming within the description, such lien in a 
court of equity, is prior to that of the general, judgment, attaching, or 
subsequent mortgage creditors of such borrower. (a.) If the property 

roduced by the loan comes into the possession of the borrower encum- 

ered with a specific lien, such specific lien is prior to the equitable lien 
of the lender, unless the property acquired becomes annexed to, and a 

art of the freehold, or unless the agreement for the specific lien rests 
in parol, and without the consent of the mortgagee or his trustee. 


*Since writing the above I have read in the CenrraL Law JourNAL of May 
5th, 1876, the well considered and very satisfactory aptaies (Brett v. Carter, p. 
236) which is fully sustained by the authorities cited, delivered by Hon. John 
Lowell, District Judge, (Massachusetts) in December last, in which the views 
expressed above were judicially pronounced. Whether his decision has been 
appealed from, or whether it will sustained by superior courts, it would be 
impossible to say; nevertheless his views are expressed with ability, clearness, 
and logical discrimination, and in my opinion a the true principles of 
- _" on this subject, and ought to put at rest all conflicting notions concern- 

og it. 
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2. Although there is a great conflict of authority with reference to 
such squitelibe greements or mortgages when applied to ordinary tran- 
sactions, yet iho better opinion seems to be that they should be gov- 
erned by the same general rule as laid down inI—a. Ww. M. Baxter. 

CHATTANOOGA, TENN. 


Recent Reports. 


SEVENTY-EIGHT ILLINoIs Reports. Reports of Cases at Law and in 
Chancery Argued and Determined in the Supreme Court of Illinois. 
By Norman L. Freeman, Reporter. Volume LXXVIIL Spring- 
field : 1876. 

Of the making of volumes of Illinois reports there would seem to be 
noend. This is caused by the immense number of cases at every term | 
submitted to the court of this state, by the law of Illinois which re- 
quires the opinions to be reported in full, an@#without any regard as to 
their value to the profession, and by the industry of the reporter, who has 
attempted, and would seem to be accomplishing, the task of keeping up 
with the opinions as they are filed by the judges. This volume contains 
the remaining cases submitted at the June term, 1875, and a portion of 
the cases submitted at the September term, 1875. It contains one hun- 
dred and fifty opinions, six hundred and fifty pages ; the index and table 
of cases embrace one hundred and twelve pages. Of the cases reported 
here, many are of interest to the profession at large. In former num- 
bers of the JouRNAL, we have published a few of these in full, and ab- | 
stracts of a great number, from the advance sheets. See ante pp. 504, 
536, 548, 554, 558, 560, 567, 583. We append abstracts of the remainder 
— we deem of sufficient authority and value to the bar, outside of 

llinois. 


Ordinance Licensing Hackmen, Teamsters, etc.—Extent of. 
—City of Collingsville v. Cole, p. 114. An ordinance that ‘ there shall 
be levied upon every hackman, drayman, omnibus driver, carter, team- 
ster, cabman or expressman, and all others pursuing a like occupation, 
the sum of ten dollars for a license,’’ was held not to embrace a farmer 
driving his team through the city. The purpose and object of such an 
ordinance is to impose a tax upon a business, calling or occupation, and 
not upon one who may occasionally haul a few loads, in an emergency, 
for another, when that is not his calling. 


Re-election of Supervisors—Liabilities of Sureties on his | 
Bond.—Morley v. Town of Metamora, p. 394. 1. Where a supervisor 
is elected his own successor, and gives a new bond, the sureties are liable 
on such bond for any amount which appears to have been in the hands 
of such supervisor belonging to the town, at the end of the preceding | 
official term. 2. A supervisor was elected for a second term, and at the 
end of the first term made a report, showing a certain amount in his | 
hands belonging to the town, which report was approved. Held, that 
such report must be considered as true, and that such amount was in 
his hands as his own successor, and that the sureties on his bond for the 
second term are liable for a failure on his part to account for it. 


Whether Money Paid on Life Policy is Assets for the Pay- | 
ment of Debts —People v. Phelps, p. 14. 1. If a life policy of insur- | 
ance is made payable to the party’s “legal representatives,”’ the proceeds 
thereof will be assets in the hands of his executor or administrator, and 
subject to the payment of debts, the same as any other personal assets. | 
2. An administrator must pay all claims presented and allowed, within | 
the time limited by law, pro rata. If his account shows the payment 
of some creditors in full, to the prejudice of others, it should not be ap- 
proved. 3. It is no objection to the allowance and payment of a claim 
against an estate that it is secured on real estate of the intestate. The 
personalty is the primary fund out of which all claims must be pxid, 
and it must first be exhausted. 4. It is competent, under the laws of 
this state, to make.a policy of insurance on a person’s life payable to 
his widow or heirs, to the exclusion of his creditors. 


Pailure of Consideration—Agreement to Dismiss Legal Pro- 
ceedings—Illegal Consideration.—Paton et al. v. Stewart, p. 481. 
1. If a promissory note is given, with a guaranty of payment, in con- 
sideration that the payee shall dismiss a proceeding in bankruptcy 
against the maker, and such proceeding is not dismissed, there will be a | 
failure of the consideration which may be set up by the guarantor in } 
asuit upon the guaranty by the payee. 2. The weight to be given to 
the testimony of a witness is for the jury to determine, and this court 
will not reverse or supervise their finding on such aquestion. 3. Courts | 
will not lend their aid to enforce an executory contract founded upon an 
illegal consideration. 4. If a creditor commences proceedings in bank- | 
ruptcy against his debtor, for the purpose of getting a composition to 
secure his claim, and agrees to dismiss the proceeding on being secured, 
this is an abuse of the process of the law, and the contract thus obtained | 
will be illegal and void, as being inhibited by a sound public policy. 


Judicial Sales—Caveat Emptor—Failure of Consideration. 
—Holmes v. Shaver, p. 578. 1. In the absence of all fraud, a court of 
equity can not relieve a purchaser at a judicial sale on the ground that 
the title fails. The maxim caveat emptor applies the same in equity as 
at law, in respect to such sales. 2.° Where land is purchased on execu- 
tion and the same is redeemed by a judgment-creditor, and the purchaser 
at the first sale again bids off the same, and, by an arrangement with the 
redeeming creditor, gives his notes for the amount of his bid, and re- 
ceives a certificate of purchase, a court of equity will not enjoin the 
collection of the notes on the ground that a prior mortgagee has insti- 
tuted proceedings to have both sales set aside. In such case there is no 


| such evidence may be overcome by proof to the contrary, 


failure of consideration. 8. The question of diligence in giving no tice 


by a judgment-creditor of the recovery of a judgment in another county, 
upon which a redemption of land from a prior sale is made, dose not 
arise, unless there are intervening creditors to be affected by it. The 
purchaser at a prior sale can not raise the question. : 


Liability of Common Carrier—Check given for Baggage.— 
Chicago, Rock Island § Pucific R. R. v. Clayton, p. 616. 1. The delivery 
of a baggage check by a railroad company to a passenger is prima facie 
evidence that the carrier has received the baggage it represents, but 
ut the bur- 
den of proof is upon the carrier to show a non-delivery. 2. It is im- 
material when baggage comes to the possession of the carrier, whether 
at the time the check is issued, or at a subsequent time. In either case 
its liability as an insurer becomes fixed in case of a loss. 8. Where a 
railway company received a passenger’s check for baggage, which had 
not then arrived by another road, and gave its own check for the same, 
and it appeared that it surrendered the passenger’s first check to the 
other railway company. it was he/d, that this was sufficient, in the absence 
of proof to the contrary, to show that the baggage was received by the 
company so surrendering the first check. 


Liability of School Directors for Property Purchased—Rem- 
edy of Seller.—Clark et al. v. School Directors, p. 474. 1. The powers 
of school directors all exist under the statute, and are extremely limited. 
They may xppropriate to the purchase of libraries and apparatus any 
surplus funds, after all necessary school expenses are paid, and the form 
of the orders to be drawn by them on the treasurer of the township is 
prescribed by statute, and must be followed; and such orders can not be 
made payable on time, or draw interest. 2. The authority given to 
school directors by statute, to ‘“‘ appropriate to the purchase of libraries 
and apparatus any surplus funds, after all necessary school expenses are 
paid,” is a limitation of their power to make such purchases to the cir- 
cumstances named, and is an implied restriction of any power to pur- 
chase generally on credit. 38. A purchase of such articles by the sdeaah 
directors on a credit, where it dves not appear that there were any sur- 
plus funds, after all necessary school expenses were paid, applicable to 
such purchase, is void, and there is no contract implied by law to pay 
for articles thus purchased, arising from their receipt and use. 4. ‘he 
only remedy of the seller, under such circumstances, is to claim the 
property itself. 

Rules of Construction of Wills.—Brownsield v. Wilson, et al., p. 
467. 1. In the construction of wills or other instruments, in cases of 
doubt all the parts should be considered together, and, if possible, effect 
should be given to every clause and provision according to the intention 
of the maker. 2. Technical rules are not so rigidly applied in the con- 
struction of wills, which are frequently written by persons unskilled and 
imperfectly acquainted with the accurate meaning of language, as in 
the construction of deeds; but the question, however, is, the entire in- 
strument being considered, what did the testator intend by the will? 3. 
A latter clause of a will is to be considered, when repugnant to a former 
provision, as intending to modify or abrogate the former. 4. Whilst 
courts, in cases of doubt, may resort to surrounding circumstances to 
afford light in which to read the will and ascertain the intention of the 
testator, still they should never control—they are intended as mere aids. 
5. In construing wills, courts can not resort to the declarations of the 
testator, either before or after the execution of the will, to control its 
provisions. 6. By one clause of his will a testator gave to his wife a 
certain tract of land, and by « subsequent clause he gave to his children, 
to share equally and alike in his real estate—the real estate to be sold 
after his wife’s death. Held, that the wife took a fee simple estate, and 
not merely un estate for life. 

Wages Exempt from Garnishment—Construction of Stat- 
ute.— Bliss v. Smith, p. 359. 1. Under the statute exempting the wages 
of a defendant, being the head of a family and residing with the same, 
to the amount of $25, the plaintiff can only recover whatever may be 
due from the garnishee in excess of $25 at the time of service of the 
garnishee. 2. The garnishee process will not reach any wages that the 
debtor may earn after the service, and before the filing of interrogatories 
and answer. 3. Where the answer of a garnishee stated that the debtor 
whose wages were sought to be reached had been in his employ from 
the time of service of process, and had collected bills for such gar- 
nishee, and that they had had frequent settlements between the time of 
service of garnishee process and filing his answer, that he had no means 
of telling how much he hid paid the defendant on account of wages 
during that time, but that at no time had he owed the defendant to 
exceed $12, and that defendant was, during all the time, the head of a 
family, and resided with the same, and the answer was not contested, it 
was held, that the plaintiff could not recover. 4. An employer has a 
clear right, notwithstanding he has been served with a garnishee pro- 
cess, to pay to his employee his wages, regularly, for the support of his 
family, so jong as the amount due on not exceed $25 at any one time. 

Constitutional Law— School Township not Municipal Cor- 
porations.— People ex rel Cairo & St. Louis R. R. v. Trustees, p. 137. 
1. Schovl townships, being created and continued only for educational 
purposes, and not for the purpose of exercising any of the functions of 
government, are not municipal corporations in their nature or purpose 
2. The provision in the constitution of 1848, that ** the corporate author- 
ities of counties, townships, school districts, cities, towns and villages 
may be invested with power to assess and collect taxes for corporate 
purposes,” was intended to limit the legislative power in conferring 
authority on corporate bodies to assess and collect taxes. 3. A corporate 
purpose, within the meaning of the constitution authorizing taxation for 
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the same, is a purpose necessary or proper to carry into effect the object 
of the creation of the corporate body. 4. A tax by a school township 
or district to aid in the construction of a railroad, or to pay interest on 
bonds issued in aid of such road, is not-for a corporate purpose, and 
such power can not, constitutionally, be conferred on such bodies. It 
seems that such a power can be conferred only upon purely municipal 
corporations. 5. Although the constitution of 1848 has been superseded 
by the present one, still all rights acquired under it, or under laws passed 
while it was in force, must be tried by and enforced as though it was in 
full vigor. j 


Lien Against Railroads for Money Advanced in taking Up 
Certificate of Indebtedness—Lien not Assignable—Remedy.— 
Cairo § Vincennes R. R. Co. v. Fackney, p. 116. 1. If a party, at the 
request of a railway company, takes up certificates of indebtedness is- 
sued by it to its laborers for work, and to procure board, and to enable 
bourding house keepers to obtain groceries and provisions for hands en- 

ed in the construction of the road, with an agreement to settle with 

im for the same, such party will be entitled to recover of the company 

-the amount of such advances. 2. The lien given by statute against 
the property of a railway company, is only for materials used, supplies 
furnished, and for labor performed in constructing, repairing, operating 
or maintaining the road. The loan of money, or the payment of its 
creditors, is not embraced in the statute giving the lien. 3. A party 
who, at the request of a railway company, takes up its certificates of 
indebtedness given to its laborers and others for the boarding of hands, 
is not entitled to any lien, under the statute, against the company or its 
property. 4. Although a laborer upon a railroad has a lien by statute 
for the sum due him, it is not assignable at law, and, even if assignable, 
it would not entitle the kolder of the same to assign the lien. 5. Liens 
are enforcable in equity unless the law has provided another mode. This 
is true of vendor’s liens, equitable and other mortgages, and all statutory 
liens, except when the lien is in the nature of a pledge, and possession 
accompanies the lien. A court of law doves not possess the means of 
enforcing such liens. 


Blections—What is a ‘‘Permanent Abode ’—College Stud- 
ents—Paupers—Naturalization of Adults—Effect on Illegiti- 
mate Children—Ballots—Registration. Dalev. Irwin, p. 172. 1. 
The proceeding to contest an election, under the act of 1872, is to all 
intents and purposes a chancery proceeding, and subject to all the rules 
governing the same. 2. It is proper to permit amendments to the peti- 
tion filed a contestant of an election, under the act of 1872. 3. A 
numbered ballot should not be rejected in counting the votes at an elec- 
tion, merely because an unnumbered ballot is found folded within the 
same. 4. The place of holding an election was fixed, by the proper 
authority, at a certain store. When the judges of election and the 
voters appeared at the store on the day of election, the proprietor for- 
bid them the use of it. They then repaired to a building on the same 
side of the street, and not more than 50 or 100 feet from the store, and 
there the poll was opened and the election proceeded without hindrance, 
all the voters knowing where the poll was opened, as it was readily seen 
from the store, and made manifest by the crowd going and returning 
therefrom. No fraud or improper motive was shown to produce this 
change, nor did any voter complain that he was deprived thereby of an 
opportunity to vote; it was Ae/d, in a proceeding to contest the elec- 
tion, there was no wrong done in holding the election at a place other 
than that originally appointed. 5, The “permanent abode ”’ prescribed 
by the Revised Statutes of 1874, as the criterion of the residence re- 
quired to constitute a legal voter, does not mean an abode which the 
party does not intend to abandon at any future time. In the sense of 
the statute, a ‘‘ permanent abode ”’ means nothing more than a domicile, 
a home, which the party is at liberty to leave as interest or whim may 
dictate, but without any present intention to change it. 6. The under- 
graduates of a college, who are free from simesibel control, and regard 
the place where the college is situated as their home, having no other 
to which to return in case of sickness or domestic affliction, are as much 
entitled to vote as any other resident of the town pursuing his usual 
avocation. It is, pro hac vice, the home of such students—their per- 
manent abode, in the sense of the statute. 7. As a general fact, how- 
ever, undergraduates of colleges are no more identified with residents of 
the town in which they are pursuing their studies than the merest 
stranger. Nor would the simple fact that such students paid a road tax 
in labor while in attendance at the college, have any weight in deter- 
mining the question of residence. the law under which such road labor 
was bestowed not requiring resilence to render the party liable, but 
simply inhabitaney. 8. A party does not forfeit his residence in a pre- 
cinct in which he was a voter, merely by becoming a county charge 
and an inmate of the poor house. 9. The county courts of this state 
have jurisdiction to grant certificates of naturalization to aliens. 10. 
The doctrine on this subject, as announced in The Board of Supervisors 
of Knox County v. Davis, 63 Ill. 405, is overruled. 11. A foreign born 
person, who was alleged to be illigitimate, came to this country as a 
member of the family of his saputet father, whose wife was the mother 
of the boy. The reputed father was naturalized while the alleged illi- 
gitimate child was an infant. Held, as the child was a member of his 
reputed father’s family when his father was naturalized, and he an in- 
fant, that by virtue of the act of Congress he became naturalized, and 
that the question of his legitimacy would not be enquired into in a pro- 
ceeding to contest an election. 12. Where a person votes at an election 
withdut having been registered, and without any proof of right, if it 
does not appear he was challe or any objection made to his voting, 


the presumption must be that he was a legal voter and so known to the 
judges‘af the election. 





Legal News and Notes. 


Hon. Henry M. Vortes, late of the supreme court of this state, died 
last Monday, the 30th ult. Judge Vories. was a Kentuckian by birth, 
received a common school education, and studied law, without a teacher, 
in Indiana. The only office he ever held was that of supreme judge, 
He was born in Henry County, Ky., May 25, 1810, and died in his sixty- 
seventh year. 


—A MeetTING of the creditors of James Cockcroft, law book seller, 
was held yesterday at the office of Register Williams. Mr. 8. J. Ahern 
was appointed assignee. The liabilities foot up $94,000; and the assets 
as returned, consist of a watch and wearing apparel valued at $300. The 
creditors manifest great indignation at the statement.—‘‘ New Yuk 
Times.” [Mr. Cockcroft, or rather the corporation of James Cockcrott 
& Co., have a libel suit against the former publishers of this journal, in 
the United States CircuitgCourt for the Southern District of New York. 
Why was not this put in as assets ?—Epb. C. L. J.] 


—A Currovus case of contempt of court, says the Paris correspondent 
of a daily paper, was recently disposed of in the appeal court at Douai. 
A workman named Bernard Bases an application against a sentence of 
six months’ imprisonment passed on him for throwing down some fences 
on his employer’s property. His argument was that he had pulled down 
a number of palings to revenge himself upon his master, who had dis- 
missed him from his employment without cause. ‘The only reason for 
this step,” said Bernard, ‘‘ was that I was republican and he is a Bona- 
partist.” Naturally the prisoner’s defence was not held to be sufficient 
to justify him in destroying property, and the judges confirmed the de- 
cision of the police court. It was at this point that Bernard rose and 
shook his fist in the faces of the judges, exclaiming, ‘‘ This is the kind 
of thing that we must expect so long as we are tried by sucha sae of 
scoundrels.” The public prosecutor instantly demanded the application 
of the law of contempt of court, and an addition of two years’ impris- 
onment was made to the original sentence. 


—REcCORDING OF MORTGAGES ON VESSELS.— Section 4192, Rev. Stat., 
provides that “‘No * * * mortgage * * of any vessel * * 
* of the United States shall be valid against any person other than the 
grantor or mortgagor, his heirs and devisees, and persons having actual 
notice thereof, unless such * * mortgage * * * is recorded 
in the office of the collector of customs, where such vessel is registered 
and enrolled.” A question having arisen under this section, the secre- 
tary of the treasury has forwarded to the collectors the following in- 
structions. 22 Int. Rev. Record, 330: ‘* Under this section the law does 
not contemplate the record of a mortgage, until after the vessel has 
been documented, as the record must be made at the port where she is 
documented, and there is nothing in the two following sections to the 
contrary. It is the opinion of the department, therefore, that you are 
are not required to record the mortgage in the case to which you refer, 
until the vessel shall have been documented. You also state that a 
practice has hitherto prevailed at your port of ns sary that mortgages 
should recite at length the vessel’s former documents, before receiving 
them for record, and you ask whether such practice meets the approval 
of the department. I reply that | know of no law or regulation which 
makes such requirement a condition precedent to the record of ships’ 
mortgages.”’ . 


—EXHIBITS THAT CAN NOT BE FILED.—In a recent case at nisi prius 
in England, Baron Huddleston allowed a dog to be put in evidence. The 
action was against the owner of the dog, for negligently keeping louse a 
dangerous animal, whereby the plaintiff was bitten. The plaintiff was 
a letter cerrier, and was attacked and bitten when he came upon the 
defendant’s premises ; the wound, though superficial, had to be cauter- 
ized; the plaintiff was disabled for some weeks. Plaintiff proved that the 
dog had flown at five other persons previously, but it did not appear 
that any one of them was actually bitten. The defendant’s counsel, to 
clear him of the charge of negligence, produced witnesses who gave the 
dog a very good character, and then offered the dog itself in evidence 
on the same point. The presiding judge admitted this “ waggish ” 
exhibit, following, he said, a ruling of Erle, J., which had been approved 
by Campbell, J. (see Line v. Taylor, 3 F. & F. 731.) The dog was ac- 
cordingly brought into court, and subjected to the inspection of the jury. 
He did not appear to be a very fierce animal, and the jury found a ver- 
dict for defendant. The plaintiff’s counsel might, perhaps, have taken 
the point that a pugnacious and biting dog was all the more dangerous 
for the treachery of keeping up an innocent and harmless appearance. 

The production and inspection of material and tangible objects is a 
mode of proof which is but little mentioned in the books, though of 
growing importance in modern practice. When a witness tells his 
story, the exhibition of the instruments by which the incidents are 
alleged to have been accomplished is, to the average mind, a very 
powerful confirmation; but, logically, it is no confirmation at all, unless 
the instrument or object is identified and connected with the fact by 
other evidence. See Ashley v. Wolcott, 11 Cush. Mass. 192. The fal- 
lacy is caricatured in the story of the retail grocer who, being remon- 
strated with for his exorbitant prices for flour, replied, ‘‘ That flour cost 
me $16 a barrel, and if you don’t believe it I can show you the barrel.” 
There is one curious difficulty resulting from the use of such evidence, 
which has not been sufficiently considered. The exhibits can not be 
filed, and consequently it is impossible to carry the case fully before a 
court of review, as may be desirable where the instructions of the court, 
or the verdict, or non-suit depend upon the weight, sutticiency or legal 
effect of the evidence. See heier v. People, 3 How. 205; Messner v. 
People, 45 N. Y.—[N. Y. Daily Register. 
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